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Cooley on Taxation. 

The profession are to be congratulated on their good for- 
tune in having another work from the author of Constitu- 
tional Limitations. Judge Cooley by his judicial labors on 
the Supreme Bench of Michigan, extending through a long 
period, and by his legal writings, has justly gained a foremost 
place among the judges and jurists of the country. He has 
selected for the subject-matter of the present work, a topic 
of transcendent interest and one of growing practical im- 
portance. If the suffrage of the bar could have been collect- 
ed in advance, as to whom among the ablest lawyers of the 
country they would prefer to write a work on taxation, in its 
legal aspects and relations, it is not improbable that the choice 
would have fallen on the eminent author who has voluntarily 
undertaken its performance. ’ 

How he has found the time in the midst of his public du- 
ties, to prepare a work of so much research and labor, may 
well fill with surprise even those who know the copiousness 
of the fountain of legal learning from which the new stream 
has issued. 

We have said that the subject of taxation is one of great in- 
trinsic and practical importance. Of late years, much more 
than formerly, questions concerning the power of taxation, 
exercised by the federal government and by the forty states 
of this Union directly, and derivatively by their various sub- 
divisions and municipalities, have arisen, in a great variety 
of forms, for judicial settlement. The cases may be diyided 
into two great classes :—Those which arise before the sale 
for delinquent taxes,and those which concern the ¢it/e to prop- 
erty arising out of such sales. Mr. Blackwell’s work, when it 
appeared, very satisfactorily treated the subject of tax titles. 
But that work gave comparatively slight attention to the rem- 
edies available to the property owner, prior to the sale, for an 
irregular or illegal exercise of the taxing power. Recently, 
the latter aspect of the subject has grown into great import- 
ance in consequence of the frequency of applications for ju- 
dicial interference or relief in advance of the sale. Judge 
Cooley’s work covers the whole field. The most important 
chapter is that which relates to what constitutes a ground to 
enjoin the collection of taxes. 

The cases are conflicting and the subject one of great diffi- 
culty and embarrassment. In Parmley, e/ al. v. Railroad 
Companies, 3 Dillon, C. C. R. 19 (now in press), it is said by 
the circuit judge that“ the decisions.as to what will give an 
equity to enjoin the collection of taxes are conflicting, and not 
very satisfactory. Since all regular governments subsist by 
means of taxes, which are assessed, levied, and collected un- 
der laws necessarily stringent and summary, in order to in- 
sure prompt payment, it is obvious that the courts should 
not interfere, by injunction, with the regular working of 
these laws, unless an injury to the citizen will be thereby in- 
flicted, for which he has no adequate remedy. Wheti this is 
the case, however, the courts should not hesitate to interfere 
to protect the citizen against the action of the state; for the 
state, acting for all, is under the highest obligation to deal 
justly with each.” 

In the same cases (Ib. 32) Mr. Justice Miller, referring to 
this subject, held the following language : 

“The main question in these cases, the difficult one, and 
the one which has been argued most at length, is, as I said 
before, the extent and nature of the jurisdiction of a court of 
chancery to enjoin the collection of taxes. Now, apart from 








any authorities on the subject, looking at it as a question 
open to all the general considerations which should govern it, 
it might seem that those principles should be different as they 
are applied to different classes of taxes. It certainly cannot 
be denied that these various forms of municipal taxation by 
communities and cities and townships are exercised by a class 
of men who are not very familiar with the laws under which 
they proceed ; and, to say the least of it, are not always ob- 
servant of the rights of all parties interested in taxation, and 
who do not always use the proceeds of that taxation, either 
in the wisest manner, or in the manner in which the law 
peremptorily declares they shall be used; and so, for these 
reasons it would seem, looking at the general nature of the 
subject, that it ought to be within the power of some judicial 
body to arrest any unlawful proceedings of theirs in the levy- 
ing and collection of taxes, and that no great harm would 
come in dealing with such bodies as they are, in. subjecting 
them occasionally to the wholesome restraint of judicial pro- 
ceedings, when they are levying their taxes upon the people 
and disbursing them in ways which are not warranted by law.” 
* * * “T confess I have always had a very strong opinion 
that the circumstances under which a court of equity ought to 
interfere to restrain the collection of any taxes are very lim- 
ited, but the cases cited on the argument show that the courts 
have gone further than I had supposed. It is certainly true 
that a great many of the best courts in the Union have held 
the right to interfere in various classes of cases in regard to 
protecting the citizen against unlawful taxation. We want, 
before making up our minds decisively on any of these 
subjects, to look at the authorities and examine them 
very carefully. * * * * * But we are all united on 
another proposition which is essentially connected with this 
case, and which enables us, if not to make a final decree, to 
make a very important order at this term of court. We adopt 
this rule: That whenever a party comes into this court toask 
the court to enjoin the collection of atax ora part of a tax, 
if there is any part he admits to be due, or which the court 
“an see upon the statement in the bill ought to be paid, there 
must be an allegation in the bill conforming to the fact that 
they have paid, or that they have tendered it; and it is not 
a sufficient allegation that they are willing to pay, or that they 
will pay it into court, because the state is not to be stayed in 
its revenue, which is admitted to be due, in that way ; and a 
party claiming that he will not pay his tax, or any portion of 
it, can not screen himself during a course of long litigation 
from paying that which must be paid, and everybody can see 
must be paid, by setting up a contest over that which is 
doubtful,and which may or may not, eventually, be necessary 
to be paid.” 

We would make a further reference to Judge Cooley’s book, 
but a review of it from the pen of a distinguished judge, pub- 
lished in another column, makes it unnecessary. 

The Accusation and Sentence of Lord Bacon.* 

On the 4th of January, 1617-18, Bacon became Lord Chan- 
cellor, and on the 11th of July in the same year he was created 
Baron Verulam. On the 27th of January, 1620-21, he became 
Viscount St. Alban. Parliament met on the 30th. Bacon, in 





* This interesting article was written for the “ Notes’’ of the Southern 
Law Review, by that eminent scholar and lawyer, Franklin Fiske Heard, 
Esq., of Boston, but having been crowded out (perhaps by matter of 
less interest), we propose to serve it up to the more numerous readers of 
the JounWat.—{Ep. 
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addressing the new speaker, gave expression to a sentiment 
which, read in the light of subsequent events, seems prophetic : 
“It is certain that the best governments, yea, and the best of 
men, are like the best precious stones, wherein every flaw or 
icicle, or grain are seen and noted more than in those that are 
generally foul and corrupted.” Coke, who had not been in 
the House for many years, was returned as member for Lick- 
eard. On the 5th of February he moved for a committee to 
enquire into public grievances. A committee was appointed 
to report concerning the courts of justice. Bacon, unsuspect- 
ing any malice, acted like a man who was certainly not con- 
scious of any great delinquency. On the 17th of February, Sir E. 
Sackville reported to the House that the Chancellor willingly 
consented that any man might speak anything freely concern- 
ing his court. On the 15th of March, Sir Robert Phillips, 
laid before the Lower House the report of the committee on 
courts of justice. It came like a thunder-clap. The Lord 
Chancellor was accused of corruption in the exercise of his 
functions, and two instances were given. On the 19th the 
Lords received a message from the Commons, requesting a 
conference concerning abuses in certain eminent persons. 
Bacon was absent through illness. He sat in the House of 
Lords for the last time, on Saturday, the 17thof March. The 
18th was Sunday. Next day Sir James Ley, Lord Chief 
Justice, was empowered by the King’s commissions to act as 
his substitute. On the 19th, the Lords received a message 
from the Lower House requesting a conference, which was im- 
mediately appointed for the same afternoon. On the same 
day Bacon wrote a letter to the Lords in explanation and ex- 
cuse of his absence. He requested that he should be allowed 
“to except to witnesses brought against him,” to “‘ move ques- 
tions for their cross-examination,” to “ produce his own wit- 
nesses for discovery of the truth,” and to have “ convenient 
time to advise with his counsel and make his answer.”! On 
the 20th of March, the Lord Treasurer reported to the Lords 
that the Lord Chancellor was accused of bribery and corrup- 
tion, and that the charge wassupported by two cases alleged. 
Bacon knew of “the course that had been taken for hunting 
out complaints”? against him, begged only a fair hearing, that 
he might give them an ingenuous answer. He wrote to Buck- 
ingham: “ Your Lordship spake of purgatory. Iam now in 
it, but my mind is in a calm; for my fortune is not my felic- 
ity. I know I have clean hands, and a clean heart ; and I hope 
a clean house for friends or servants. But ‘Job himself, or 
whosoever was the justest judge, by such hunting for 
matters against him as hath been used against me, may 
for a time seem foul, specially in a time when greatness 
is the mark and accusation is the game.”” And again, to the 
same: “I praise God for it, I never took penny for any 
benefice or ecclesiastical living ; I never took penny for releas- 
ing anything I stopped at the seal; 1 never took penny for any 
commission, or thing of that nature; I never shared with any 
servant for any second oy inferior profit.”* To the King he 
said: “For the briberies and gifts wherewith I am charged, 
when the books of hearts shall be opened, I hope I shall not 
be found to have the troubled fountain of a corrupt heart, ina 
depraved habit of taking rewards to prevent justice ; howso- 
ever I may be frail, and partake of the abuses of the time.” ‘ 
We must take into account these protestations when we 
come to consider his subsequent confession. The Houses ad- 


journed on the 27th of March till the 17th of April. The day 


before they met, Bacon had an interview with the king. On 


the following day the Lord Treasurer reported to the Lords | 


that the Chancellor desired two things of his Majesty : 1. That 


1 Works, vol. xiv. pp. 215-217, Ed. Spedding, 
2? Works, vol. xiv., p. 216. 
8 Works, vol. xiv., p. 213. 
* Works, vol. xiv. p. 226. 











where his answers should be fair and clear to those things 
objected against him, his Lordship might stand upon his in- 
nocency. 2. Where his answers should not be so fair and 
clear, there his Lordship might be admitted to the extenua- 
tion of the charge ; and where the proofs were full and unde- 
niable, his Lordship would ingenuously confess them, and put 
himself upon the mercy of the Lords. A few days later, 
April 22, Bacon, who had ascertained privately the particu- 
lars of the charge, wrote to the Lords: *‘ 1 find matters sufli- 
cient and full, both to move me to desert my defence, and to 
move your Lordships to condemn and censure me.” Why he 
thus avoided the trial, is a mystery which has never yet been 
solved. He wished to resign the Seal, urging as a motive for 
clemency, “ Neither will your Lordships forget that there are 
vitia temporis as well as vitia hominis; and the beginning 
of reformation hath the contrary power to the pool of Beth- 
esda, for that had strength to cure him only that was first 
cast in, and this hath strength to hurt him only that is first 
‘ast in; and, for my part, I wish it may stay there and go no 
farther.’ Ilis confession was rejected as insufficient, and it 
was ordered that the articles of the charge, now increased to 
the number of twenty-three, should be laid before him. On 
the 30th of April his full confession, with the answers in de- 
tail, were read before the Lords. ‘ Upon advised considera- 
tion of the charge,” he writes, “descending into my own 
conscience, and calling my memory to account, so far as I am 
able, I do plainly and ingenuously confess that [ am.guilty of 
corruption; and do renounce all defence, and put myself 
upon the grace and mercy of your Lordships.’* He then 
states “the particulars” of each charge separately and in 
detail. 

As, after the severe self-examination which he underwent, 
he did not find himself blameless, it would be doing an ill 
service to his memory to excuse him. But, in confessing 
himself guilty of corruption, we must have regard to his 
own language. That Bacon took bribes for the prevention 
of justice, no one has ventured to assert. Not one of the 
thousand decrees which he made as Chancellor, was ever set 
aside. None of his judgments were reversed. Even those 
who first charged him with accepting money, admitted that 
he decided against them. What his own opinions were con- 
cerning judicial bribery, we know from many passages in his 
writings, and it would argue him a hypocrite of the deepest 
dye to suppose that he openly practiced what he as openly 
denounced. In his speech in the Common Pleas, May 3, 1617, 
to Justice Hutton, in “ representing unto him the lines and 
portraitures of a good judge,” he admonishes him: “ That 
your hands, and the hands of your hands (I mean those about 
you) be clean and uncorrupt from gifts, from meddling in 
titles, and from serving of turns, be they of great ones or 
sinall ones.”’? In his essay “ Of Great Place,” he says: ‘‘ For 
corruption do not only bind thine own hands or thy servants’ 
hands from taking, but bind the hands of suitors also from 
offering ; but integrity used doth the one, but integrity pro- 
faned, and with a manifest detestation of bribery, doth the 
other; and avoid not only the fault, but the suspicion.” * 
In confessing himself guilty of corruption, therefore, does he 
admit that the whole practice of his life had been a falsifica- 
tion of his principles? Letussee. Of the twenty-two cases 
of bribery with which he was charged, and which we may 
safely assume were all that the malice of his enemies could 
discover against him, there are but four in which he allowed 
that he had in any way received presents before the causes 
were ended; and even in these, though technically the pres- 
5 Works, vol. xiv. pp. 243, 244. ; 
6 Works, vol. xiv. p. 252. 

7 Works, vol. xiii. p. 202. 


§ Ante, p. 106. 
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ents were made pendente lite, there is no hint that they 
affected his decision. During the four years of his Chancel- 
lorship, he had made orders and decrees to the number of 
two thousand a year, as he himself wrote to the Lords, and 
of the charges brought against him there was scarcely one 
that was not two years old. The witnesses to some of the 
most important were Churchill, a registrar of the Court of 
Chancery, who had been discharged for fraud ; and Hastings, 
who contradicted himself so much that his testimony is 
worthless. 

But we are more concerned with Bacon’s confession of 
guilt than with the evidence by which the charge was sup- 
ported. In a paper of memoranda which he drew up at the 
time, he writes: “There be three degrees or cases, as I con- 
ceive, of gifts or rewards given to a judge: The first is, of 
bargain, contract, or promise of reward, pendente lite. And 
this is properly called venalis sententia, or baratria, or cor- 
ruptela munerum. And of this, my heart tells me I am in- 
nocent; that I had no bribe or reward in my eye or thought, 
when I[ pronounced any sentence or order. 

* The second is, a neglect in the judge to inform himself 
whether the cause be fully at an end or no, what time he re- 
ceives the gift; but takes it upon the credit of the party, that 
all is done, or otherwise omits to enquire. 

“And the third is, when it is received sine fraude, after 
the cause ended ; which, it seems by the opinion of the civil- 
ians, is no offence.” * In another draft he adds the comment: 

“For the first of them, I take myself to be as innocent as 
any born upon St. Innocent’s day, in my heart. 

“For the second, | doubt in some particulars I may be 
faulty. 

“ And for the last, [ conceive it to be no fault, but therein I 
desire to be better informed, that I may be twice penitent, 
once for the fact, and again for the error. For I had rather 
be a briber, than a defender of bribes.” 

Such is Bacon’s own interpretation of his confession, and 
we are bound to accept it, for it is borne out by twenty-two 
of the articles of the charge. To the twenty-third article, 
that he had given away to great exactions by his servants, 
“he confessed it to be a great fault that he had looked no bet- 
ter to his servants.” With this confession, we may leave his 
name and memory, as he left it in his will, ‘“‘ to men’s charita- 
ble speeches, and to foreign nations, and the next ages.” The 
verdict can hardly be other than that he bravely pronounced 
himself :— 

“Twas the justest judge that was in England these fifty 
years: but it was the justest censure in Parliament that was 
these two hundred years.” "@ 

The High Court compared the charge witlr the confession, 
and they were of opinion that Bacon was in a general way 
guilty of whatever the charges contained. No distinctions 
were taken. Though they thought they could not sentence 
without confession, they could find him guilty of what he 
had not confessed as well as what he had. 

The question of guilt being thus disposed of, there came 
the question of his punishment.” 

The record of the sentence pronounced on the 3rd of May 
by the Lords, runs thus : 

“Upon the complaint of the Commons against the Lord 
Viscount St. Alban, Lord Chancellor, this High Court hath 
thereby, and by his own confession, found him guilty of the 
crimes and corruptions complained of by the Commons, and 
of sundry other crimes and corruptions of like nature. And 


* Works, vol. xiv. p. 238. 

10 Works, vol. xiv. p. 236.. 

11 Works, vol. vii., p. 179; vol. xiv., pp. 559-560. 
22 Works, vol. xiv., p. 268. 





therefore.this High Court (having first summoned him to at- 
tend, and having received his excuse of not attending by 
reason of infirmity and sickness, which he protested was not 
feigned, or else he would most willingly have attended), both 
nevertheless think fit to proceed to judgment ; and therefore 
this High Court doth adjudge : 

“1. That the Lord Viscount St. Alban, Lord Chancellor of 
England, shall undergo fine and ransom of forty thousand 
pounds, 

“2. That he shall be imprisoned in the Tower during the 
King’s pleasure. 

“3. That he shall forever be incapable of any office, place, or 
employment in the state or commonwealth. 

“4. That he shall never sit in Parliament, nor come within 
the verge of the court. 

This is the judgment and resolution of this High Court.’ 

Bacon had resigned the seal to the King on the Ist of May. 
It had been decided by a majority of two that his titles were 
not to be taken from him. But the sentence of imprisonment 
was partially carried out, evidently to his great astonishment. 
On the 31st of May, he was taken to the Tower, and instantly 
wrote a passionate letter to Buckingham, “‘ Good my Lord, 
procure the warrant for my discharge this day.” The order 
must have been given at once. On the 4th of June he wrote 
to thank the King and Buckingham for his release. On the 
7th he dated a letter to the Prince of Wales from Sir John 
Vaughn’s house at Parson’s Green, whither he had been allow- 
ed to retire. On the 9th, Chamberlain writes to Carleton that 
the Lord Chancellor had obtained leave to go to his*own 
home, and is talked of as president of the council. On the 
23rd, he reports that the Chancellor has removed from Ful- 
ham to his house at Gorhambury. Here he remained till the 
end of the year. The fine inflicted by the sentence in Parlia- 
ment was released by the King’s warrant on the 21st of 
September, but was assigned to trustees, that Bacon might be 
protected from the importunity of his creditors. A pardon 
was issued under the Privy Seal on the 17th of October, but 
it appears to have been stayed by the new Lord-Keeper. The 
prohibition which prevented him from coming within 
twelve miles of the court, was relaxed in the following March, 
and he was allowed to approach as near as Highgate. Buck- 
ingham was annoyed at his refusal to give up York House, 
and opposed his return to London. In the course of the year, 
however, the restriction was removed, and he took up his 
residence at Bedford House, his own mansion meanwhile hav- 
ing been surrendered. It does not appear that the sentence 
of Parliament was ever entirely revoked. The name of Lord 
St. Alban, it is true, is among those of the peers summoned 
to the first Parliament of Charles, but for some reason he did 
not take his seat in the House. On New Year’s day, 1625-6, 
he wrote toSir Humphrey May: “ The present occasion doth 
invite me to desire that his grace [Buckingham] would pro- 
cure me a pardon of the King of the whole sentence. My 
writ for Parliament [have now had twice before the time, and 
that without any express restraint not to use it.” His health, 
long feeble, would not have allowed him to attend, but he 
could have appointed a proxy. At length came death. He 
passed quietly away in the early morning of Easter-day, 
April 9, 1626. ‘ But however his body was mortal, yet no 
doubt his memory and works will in all probability last as 
long as the world lasteth.”’» 


—Proeress oF CiviLization.—‘‘ Thos. W. Piper, formerly sexton of 
the Warren street church, and convicted of the murder of Mabel Young 
in that building on the 23d of May last, was sentenced to be hung in the 
supreme court at Boston, Monday.’’—[ Exchange. 


8 Works, vol. xiv., p. 270. 
™ Works, vol. xiv., p. 548. 
% Dr. Rawley. 
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Raised Checks. 
LOUISIANA NATIONAL BANK v. CITIZENS’ BANK.* 
Supreme Court of Louisiana, February, 1876. 


A check for twenty-seven dollars was drawn by the Bank of Mobile upon 
the plaintiff bank, and was thereafter fraudulently raised to twenty-seven 
hundred dollars, and was then presented to the plaintiff bank, whose cashier 
wrote upon it, over his signature, the word ‘‘ good.’’ The plaintiff bank after- 
wards paid the check in ignorance of the felony, and then brought this action 

inst the bank — the check, to recover back the money so paid. 
Held Wyly, J., dissenting), that the fuct of having certified the check as 
** good,’’ obliged the plaintiff bank to bear the loss. 


Lupetine, C. J.—From Superior District Court for the parish of 
Orleans. This suit is brought by the Louisiana National Bank against 
the Citizens’ Bank to recover the amount of a check drawn by the Bank 
of Mobile, purporting to be for twenty-seven hundred dollars, but which 
had been fraudulently raised from a smaller amount, and paid in igno- 
rance of the forgery by the Louisiana National Bank, on which the 
check was drawn. e answer of the Citizens’ Bank is the general 
issue ; it avers the check was deposited in the Citizens’ Bank by and for 
account of the New Orleans Savings Institution, which institution is 
called in warranty. The answer of the Savings Institution is the gen- 
eral issue, and the special defence that the Savings Institution took the 
check on deposit and paid out on account of it upon the faith of the 
certification that it was “good” put upon the check by the Louisiana 
National Bank. There is no dispute about the facts. The bill of ex- 
change or check was drawn by the Bank of Mobile, but the amount 
thereof had been raised from $27 to $2700 before it was presented to 
the Louisiana National Bank of New Orleans for certification; and the 
New Orleans Savings Institution, and the Citizens’ Bank received and 
paid their money for it, after the Louisiana National Bank had certified 
that it was “ good.” 

Who must bear the loss? We do not consider it important to deter- 

mine whether this be a check or a bill of exchange. In the case of City 
Bank v. Girard Bank, this court said: ‘“‘ We are unable to discover any 
difference between the obligation to pay a check or a bill of exchange. 
Both contain a request from the drawer to the drawee, to pay a sum of 
money to the person in whose favor the check or bill isdrawn. A check 
drawn in New Orleans, on London, would, in our opinion, be a foreign 
bill.” 10 La. 567. 

Mr. Parsons says: “‘The check is always considered in England as a 
kind of inland bill of exchange, and this language is frequently adopted 
by American writers. They are much used here in drawing from one 
state upon houses of deposit in another; and small sums of money are 
frequently and very conveniently sent in this way, and it has even been 
suggested that these checks are foreign bills, and as such subject to pro- 
test and damages.” Notes and Bills, 2 Vol. 

The obligation of the Louisana National Bank to pay was the same, 
whether the instrument be called a check or a bill. What was the effect 
of the acceptance or certification of the Louisiana National Bank? 


Clearly it created an e ement of the bank to pay the check, and the 
bank became primarily liable to any innocent holder thereof for the 


debt, which it had certified was “ good.” 

Mr. Parsons says: “It is quite common in this country to present a 

check, not for payment, but to be marked and certified as good, * * * 
and then it circulates or is transmitted as cash. Checks are often certified 
as good in England, as well as here, and are then used and deposited as 
bills of the certifying bank. This marking or certifying is called, in 
some cases, ‘acceptance,’ and is said to have the same effect as accept- 
ance.” Parsons’ Notes and Bills, vol. IL, p. 74. 
The counsel for plaintiff says the enh he is, that he, who pays in 
error, is entitled to recover back the money so paid, and he admits the 
exception to this rule in favor of commercial paper, when the drawee 
has paid! but he says that the exception applies only when the signature 
of the drawer is forged, as the drawee was bound to know the signature 
of his correspondent and whether he had funds, and that he guaranteed 
nothing else. It seems to us that tested by this rule, the plaintiff can 
not recover. 

We have already said that by certifying the check “good,” the bank 
bound itself primarily to bona fide subsequent holders. According to 
the ment of the plaintiff, its act in certifying only estopped the bank 
from denying the signature of the drawer and the amount certified. 
That is all the plaintiff seeks to make the defendant responsible for. 

It is the signature and the amount of the check which give it value. 
It is of no consequence by whom the body of the instrument was writ- 
ten. It often happens that a check is written by a clerk or third person 
and signed by the drawer. 

One of two innocent persons must suffer in this case: it would seem 
but just that he, whose act has caused the loss, should bear it. Price v. 

3 Burrows, p. 13857; Bass e¢ al. v. Clive, 4 Maule and Selwyn, 15; 
Smith v. Mercer, 6 Taunton, 81. 

By certifying the check the bank bound itself to pay the amount which 
it said was good, and upon this obligation alone the defendant parted 
with its money. 

The Louisiana National Bank, by its cashier, wrote across the face of 
the check “ ” «Bug. F. Garcia,” and with this certification, the 
check, as it was when certified, was acquired by the defendant, in due 
course of its business, and the plaintiff paid it. We can not preceive 


how the piaintiff can contend with any semblance of right that the de- 
*We take the text of this decision from the Louisiana Law Journal. 





fendant was negligent in not enquiring from the bank of Mobile if the 
check was genuine. If this enquiry had to be made by any one, it seems 
that it should have been made by the certifying bank before it gave cur- 
rency to it, and lulled suspicion and stopped enquiry by the responsibil- 
ity of its certification that it was good. In the case of the Merchants’ 
Bank y. State Bank, the supreme court said: “By the law merchant 
of this country, the certificate of the bank, that a check is good, is equiv- 
alent to acceptance. It implies that the check is drawn upon sufficient 
funds in the hands of the Rrones, that they have been set apart for its 
satisfaction, and that they shall be so applied whenever the check is pre- 
sented for payment. It is an undertaking that the check is good then 
and shall continue good; and this agreement is as binding on the bank as 
its notes of circulation, a certificate of deposit payable to the order of the 
depositor, or any other obligation it can assume. The object of certi- 
fying a check, as regards both parties, is to enable the holder to use it 
as money. The transferee takes it with the same readiness and sense of 
security that he would take the notes of the bank. It is available also 
to him for the purposes of money. Thus it continues to perform its 
important functions, until in the course of business it goes back to the 
bank for redemption and is extinguished by payment. It can not be 
doubted that the certifying bank intended these consequences, and it is 
liable accordingly. To hold otherwise would render these important 
securities only a snare and delusion.” 10 Wallace, 647. See also United 
States Bank v. Bank of Georgia, 10 Wheat. 333. 

The plaintiff relies upon the cases of McCall v. Corning, 3 An. 409, 
and Espy v. Bank of Cincinnati, 18 Wall. 604, as conclusively settling 
the right to recover. Neither of those cases was like the one under con- 
sideration. In the case of McCall v. Corning ef al. a forged draft had 
been sold to Britton & Co., who transferred it to Corning et al. before 
acceptance ; they had parted with their money, not on credit of the 
drawee’s acceptance, but on the faith they had in the drawer and the 
payee and adieaae. 

n the case of Espy there was no written certification on the check. 
The cashier of the bank had verbally told the clerk of Espy, Heidel- 
back & Co., the payee, that “it is all right; send it through the clear- 
ing house.” In this connection the court used the following language : 
“itis also to be considered that the bank was not asked to certify it in 
the usual way by endorsing it good, and that the party who asked infor- 
mation was the one whose name was in the check as payee. We do not 
propose to decide here what would have been the legal effect in the 
present case if the bank officer had, under precisely these circumstances, 

een requested to endorse the check as good, and had done so, affixing 
his name or his initials in the ordinary way.’’ 18 Wallace, p. 619, 620. 
This extract is sufficient to show that the question involved in this case 
was not decided in Espy v. Bank of Cincinnati. 

The plaintiff also relies upon the case of the Marine National Bank v. 
The National City Bank, recently decided by the Court of Appeals of 
New York. That case differs from the present case in this: The party 
who had the check certified and to whom subsequently payment was 
made was the same whose name was in the deack as payee. In the 
present case the Citizens’ Bank was not a party to the check. See also 
the cases of Farmers’ Bank y. Butchers’ Bank, 16 N. Y. 125; First Na- 
tional Bank v. Leach, 52 N. Y. 350; Cooke v. State National Bank, 52 

- 115. 

It is therefore ordered and adjudged that the judgment of the lower 
court be reversed and that there be judgment in favor of the defendant, 
rejecting the plaintiff's demand, with costs. 

Mr. Justice Wyly dissents, and reserves the right to file his reasons. 


Negligence—Exemplary Damages. 


THE MILWAUKEE AND SAINT PAUL RAILWAY COMPANY 
v. ARMS. 


Supreme Court of the United States, October Term, 1875. 


In an action for dumages for injuries done the plaintiff, a passenger in a rail- 
way train, through the colliding with another train, there was no evidence as 
to the cause of the collision. The court below instructed the jury that if they 
should tind that the action was caused by the gross negligence of the defend- 
ant’s servants controlling the train, they might give the plaintif? punitive or 
exemplary damages. Held, error. To authorize exemplary damages, there 
must have been something more than gross negligence—some wilful misconduct, 
or that entire want of care which would raise a presumption of indifference to 
conseguences. 


In error to the Circuit Court of the United States for the District of 
Towa. 

Mr. Justice Davis delivered the opinion of the court. 

This action was brought to recover damages for the injury received 
by Mrs. Arms by reason of a collision of the defendant’s train of cars, 
upon which she was a passenger, with another train upon the same 
track moving in an opposite direction, which resulted in a verdict and 
judgment for $4,000. The plaintiffs in error insist that they were severe- 
ly dealt with in the court below, and that they are entitled to redress in 
this court. 

The bill of exceptions discloses this state of facts : Mrs. Arms, in Octo+ 
ber, 1870, was a passenger on defendant's train of cars, which, while run- ~ 
ning at a speed of fourteen or fifteen miles an hour, collided with an 
engine on the same track. The jar occasioned by the collision was 
light and more of a push than ashock. The fronts of the two engines 
were demolished, and a new engine removed the train. This was all the 
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testimony offered by either party as to the character of the collision and 
the cause of it, but there was evidence tending to show that Mrs. Arms 
was thrown from her seat and sustained the injuries of which she 
complained. After the evidence had been submitted to the jury the 
court gave them the following instruction: “If you find that the acci- 
dent was caused by the gross negligence of the defendant's servants 
controlling the train, you may give to the plaintiffs punitive or exem- 
plary damages.” 

The court doubtless assumed that the mere fact that two railroad 
trains collide is, ipso facto, evidence of gross negligence on the part of 
the employees of the company, justifying the assessment of exemplary 
damages, for a collision could not well occur under less coined cir- 
cumstances or cause slighter injury. Neither train was thrown from the 
track, and the effect of the collision was only to demolish the fronts of 
the two locomotives. It did not produce the ‘shock ”’ even which usu- 
ally happens in case of a serious collision. The train on which Mrs. 
Arms was riding was moving at a very moderate rate of speed, and the 
other train must have been nearly if not quite stationary. There was 
nothing, therefore, save the fact that a collision happened, upon which 
to charge negligence upon the company. This was enough to entitle 
Mrs. Arms to full compensatory damages, but the enquiry is whether 
the jury had a right to go further and give exemplary damages. 

It is cndieuhtatiy true that the allowance of anything more than an 
adequate pecuniary indemnity for a wrong suffered is a great departure 
from the principle on which damages in civil suits are awarded, but al- 
though, as a general rule, the ‘plaintiff recovers a mere compensation 
for his private injury, yet the doctrine is too well settled now to be 
shaken, that exemplary damages may in certain cases be recovered. 
As the question of intention is always material in an action of tort, and 
as the circumstances which aggravate the transaction are, therefore, 
ar ad to be weighed by the jury in fixing that compensation, it may 
well be considered whether the doctrine of exemplary damages can not 
be reconciled with the idea that compensation alone is the measure of 
redress. 

But jurists have chosen to place this doctrine on the ground not that 
the sufferer is to be recompensed, but that the offender is to be punished, 
and although the soundness of it has been questioned by some text- 
writers and courts, it must be accepted as the general rule in England 
and in most of the states of this country. 1 Redfield on Railway, 3d ed- 
ition, p. 552; Sedgwick on Measure of Damages, 4th edition, chapter 
XVILIL., and note, where the cases are collected and reviewed. 

And it has received the sanction of this court. It was discussed and 
recognized in Day v. Woodworth, 13 Howard, 371, but the rule was 
more accurately stated in The Philadelphia, Wilmington, and Baltimore 
Railroad Company v. Quigley, 21 Howard, 213, which was an action 
against the company, for libel. One of the errors assigned was that the 
circuit court did not place any limit on the power of the jury to give ex- 
emplary damages, if in their opinion they were called for. Mr. Justice 
Campbell who delivered the opinion of the court, said: “In Day v. 
Woodworth, 13 Howard, 271, this court recognized the power of the 
jury in certain actions of tort to assess against the tort feasor punitive 
or exemplary damages. Whenever the injury complained of has been in- 
flicted maliciously or wantonly, and with circumstances of contumely or 
indignity, the jury are not limited to the ascertainment of a simple com- 
pensation for the wrong committed against the aggrieved person. But 
the malice spoken of in this rule is not merely the doing of an unlawful 
or injurious act. The word implies that the wrong complained of was 
conceived in the spirit of mischief or criminal indifference to civil obli- 
gations.” As nothing of this kind under the evidence, could be im- 
puted to the defendants, the judgment was reversed. 

Although this rule was announced in an action for libel, it is equally 
applicable to suits for personal injuries received from the negligence of 
others. The aggrieved person is entitled to redress commensurate to 
such injuries, and, in order to ascertain its extent, the jury may con- 
sider all the facts which relate to the wrongful act of the defendant and 
its consequences to the plaintiff, but they are not at liberty to go further 
unless it was done willfully or was the result of that reckless indifference 
to the rights of others, which is equivalent to an intentional violation of 
them. In that case, the jury are authorized, for the sake of public ex- 
ample, to give such additional damages as the circumstances of the case 
require. The tort is aggravated by the evil motive, and on this rests 
the rule of exemplary damages. 

It is insisted, however, that where there is “gross negligence” the 
jury can properly give exemplary damages. There are many cases to 
this effect. The difficulty is that they do not define the term with any 
accuracy, and if it is made the criterion by which to determine the 
liability of the carrier beyond the limit of indemnity, it would seem 
that a definite meaning should.be given to it. This the courts have 
been embarrassed in doing, and this court has expressed its disappro- 
bation of these attempts to fix the degrees of negligence by le val def 
nitions. In The Steamboat New World v. King (16 Howard 474), Mr. 
Justice Curtis, in speaking of the three degrees of negligence, says: “It 
may be doubted if these terms can be usefully applied in practice. 
Their meaning is not fixed or capable of being so. One degree thus 
described not only may be confounded with another, but it is quite im- 
practicable exactly to distinguish them. Their signification necessarily 
varies according to circumstances, to whose influence the courts have 
been forced to yield until there are so many real exceptions that the 
rules themselves can scarcely be said to have a general operation. If 
the law furnishes no definition of the terms gross negligence or ordinary 
negligence, which can be applied in practice, but leaves it to the jury to 
determine in each case what the duty was and what omissions amount 
to a breach of it, it would seem that imperfect and confessedly unsuc- 





cessful attempts to define that duty had better be abandoned.” And 
some of the highest English courts have come to the conclusion that 
there is no intelligible distinction between ordinary and gross negli- 
gence. Redfield on Carriers, section 376. 

Lord Cranworth, in Wilson v. Brett (11 M. & W. 113), said that gross 
negligence is ordinary negligence with a vituperative epithet, and the 
Exchequer Chamber took the same view of the subject. Beal v. South 
Devon Railway Company, 3 H. & C. 327. 

Grill v. General Iron Screw Collier Company (Law Reports, C. P. 1; 
1865-6), was heard in the common pleas on my er One of the points 
raised was the supposed misdirection of the Lord Chief Justice who 
tried the case, because he made no distinction between gross and ordi- 
nary negligence. Justice Wiles, in deciding the point, after stating his 
agreement with the dictum of Lord Cranworth, said: ‘Confusion had 
arisen from regarding negligence as a positive instead of a negative 
word. It is really the absence of such care as it was the duty of the 
defendant to use. Gross is a word of description and not of definition, 
and it would have been only introducing a source of confusion to use 
the expression gross negligence instead of the equivalent—a want of 
due care and skill in navigating the vessel, which was again and again 
used by the Lord Chief Justice in his summing up.” 

Gross negligence is a relative term. It is, doubtless, to be understood 
as meaning a greater want of care than is implied by the term ordinary 
negligence, but after all it means the absence of the care that was 
requisite under the circumstances. In this sense the collision in con- 
troversy was the result of gross negligence, because the employees of the 
company did not use the care that was required to avert the accident. 
But the absence of this care, whether called gross or ordinary negli- 
gence, did not authorize the jury to visit the company with damages 
beyond the limit of compensation for the injury inflicted.. To do this 
there must have been some willful misconduct or that entire want of care 
which would raise the presumption of a conscious indifference to conse- 
quences. Nothing of this king can be imputed to the persons in charge 
of the train, and the court, therefore, misdirected the jury. 

For this reason judgment is reversed and a new trial ordered. 





Liability of Tenant for Property Casually Destroyed 
by Fire. 


LEVY v. DYESS. 
Supreme Court of Mississippi. 


Hon. Eruratm G. Peyton, Chief Justice. 
** Horatio F. SIMRALL,  ) 


dead se 
“« JONATHAN TARBELL, Associate Justices 


Fire.— 


1. Liability of Tenant for Property Casually Destroyed b vive 
»y fire, 


Lessee is not responsible for demised property accidentally consum 
unless by his covenant he has made himself so. 

2. ———. A covenant to ‘‘redeliver or restore the property in the same con- 
dition or plight’’ (or other words of like import) do not bind the tenant to re- 
build, in case of casual consumption by fire. Such covenant amounts to an 
agreement to take ordinary, reasonable care of the property, according to its 
nature, and to surrender possession at the expiration of the term. 

3. ———. Covenant to Repair.—But a covenant to ‘‘repair’’ generally, or 
to ‘‘ uphold and repair,’’ imposes the loss (by casualty) on the tenant. 


The action of covenant was brought by Dyess, the lessor, against M. 
P. & A. G. Levy, lessees, on this stipulation in the lease: “ At the ex- 
piration of twelve months, the lessees were to redeliver to the lessor, 
the steam saw mill, together with said implements, and tenements, and 
two log carts; the said steam saw mill in good running order, except 
the usual wear and tear; and the log carts, implements, and tenements, 
without damage, except the running, wear, and usage.” During the 
lease, the property was destroyed by fire. The breach assigned was non- 
delivery at the expiration of the lease. The defendants pleaded the 
casual destruction of the property by fire, ‘‘ without their act, fault, or 
negligence,” and therefore they could not redeliver. The plaintiffs de- 
murred to the plea, which was sustained by the circuit court. That rul- 
ing is assigned for error. 

SIMRALL, J., delivered the opinion of the court. 

If the lessees were obliged by the terms of the lease to return the 
property at all events, then the excuse can not avail. Are the lessees 
responsible for an accidental destruction by fire? The intention of the 
parties is the soul of the contract. The language used is the chief ex- 
ponent. But the relations of the parties, the subject-matter, and, if 
necessary, the attendant circumstances, may be looked at. In those con- 
tracts most commonly in use, such as deeds of conveyance, leases, and 
commercial instruments, certain words and phrases peculiar to each, 
have, by usage and the decisions of the courts, acquired definite and 
fixed meanings. When they occur, it may be assumed that the parties 
adopted the sense thus established. But such is the flexibility of lan- 
guage, that, when technical and formal terms are omitted, and the idea i 
expressed in popular words, we may expect great variety in the ex- 

ression. 

- We can perhaps, best determine the extent of the obligation assumed 
by the lessees, by comparing their covenant, with those most nearly re- 
sembling it, which have been construed by the courts. In Fowler and 
Morse v. Payne, 49 Miss. Rep., after considering the terms of the con- 
tract, and determining that the party was under an obligation to “ re- 
pair,” the court say, that it was equivalent to a covenant to “ rebuild.” 





299 CENTRAL LAW JOURNAL. 


[Vol. 8, No. 14. 





The statement of the rule in Leavitt v. Fletcher, 10 Allen, 119, is ac- 
cepted as a true enunciation of it; viz: ‘That an express covenant to 
‘repair,’ binds the covenantee to make good any injury which human pow- 
er can remedy ; even if caused by storm, flood, fire, inevitable accident, or 
the act of a stranger. In Abby v. Billups, 35 Miss. Rep. 630, 631, the 
rinciple is affirmed to be ancient and well settled, that such a covenant 
inds the lessee to “rebuild.”’ The chief justice said that Walton v. 
_ Waterhouse contains all the English law on the subject. 3 Saund. Rep. 
422. The reason given in the note is, ‘‘ that, when a party by his own 
contract creates a duty or charge upon himself, he is bound to make it 
ood, if he may, notwithstanding any accident by inevitable necessity ; 
cause he might have provided against it by his contract ; and, there- 
fore, if a lessee covenant to ‘repair a house’ though it be burnt by 
lightning, * * * yet he is bound to repair.’’ So where the coven- 
ant was to repair a bridge, it was no excuse that the bridge was injured 
or destroyed by a great flood of water. The Company of Brick Work 
Navigation v. Pritchard, 6 Term Rep. 750. 

In Maggott v. Heansberger, 8 Leigh, 536-7, the grist mill, saw mill, 
and carding machine, the subject of the lease, were accidently destroyed 
by fire ; the court,commenting on the covenant of the lessee, “ to return 
the said property with all itsappurtenances,”’ said in effect, ‘‘ There are 
strong considerations that hae render the court averse to extending 
the doctrine of the tenant's liability in any degree beyond the decided 
cases. To bind him to so unequal a risk, his covenant Ought to be special 
and express, and so clear as to leave no doubt that he intended to take 
the risk.” This was held to be no more than a covenant “not to hold 
over.” In Harris v. Nicholas, 5 Munf. the covenant was to return the 
slave well clothed. The court remarked, that, by looking at the mere 
words, the hirer was bound at all events to return; but such could not 
have been the intention of the parties. In Nase v. Berry, 22 Ala. 383- 
891, the covenant was, “the said house with the appurtenances thereto 
attached, to deliver up on, etc.”” In the judgment, the distinction is 
taken between a covenant to deliver up, and torepair. The latter binds 
the lessee to rebuild in case of loss by fire, whilst the former is an obli- 

tion not to hold over. That distinction is also enforced in Phillips v. 

tephens, 16 Mass. 238. 

he covenant in Warner v. Hitchins, 5 Barb. 667, was at the expira- 
tion of the lease to surrender up the possession of the premises in the 
same condition they were in at the time of the lease, wear and tear ex- 
cepted, etc. The question was, whether the loss (by fire) should fall 
upon the lessee. 1e leading cases in this country and England were 
reviewed ; and the principle taught by them is said to be, that, when- 
ever liability has attached to the lessee, he has entered into an express 
covenant to repair. In these cases where the lease contained a covenant 
to surrender the premises in the same condition, or as good condition, 
as at the commencement of the term, this covenant has not been no- 
ticed as important ; but the covenant to repair has been made expressly 
the basis of recovery. : 

In early times, when there were no covenants on either side about 
rebuilding, and there was a casual destruction, courts of equity restrain- 
ed the lessor, after such loss, from collecting rent or apportioned it to 
the diminished value of the property. But nowit issettled, if there is a 
stipulation to pay rent, the lessee can not set up such defence, and the 
lessor must bear the loss to the reversion. 

In a later case in New York (in 1867), McIntosh v. Lown, 49 Barb. 
554, after affirming the principle of the former adjudication, the court 
observe, that some authorities hold, that where the covenant is to repair 
and leave the premises in the same plight the covenantee found them, 
or words to that effect, the tenant is merely bound to keep them in the 
same tenantable order, * * * and he is not bound to rebuild where 
there has been an accidental destruction. But where the covenant is to 
repair or keep in repair generally, without the qualifying words, the 
tenant according to all the authorities, must rebuild. In Wainscott v. 
Silvers, 13 Ind. 300, the court declare, that the lessee is not responsible 
for buildings accidentaily burned down during the term, unless he ex- 
pressly agreed or covenanted to repair. It is not enough that he covy- 
enanted to restore or surrender the premises in the same repair or con- 
dition they were when he entered. * * * 

We have referred to these cases (out of a great number) germain to 
the subject; because the covenants in each of them were closely analo- 
gous to these in the case before us. ' 

We deduce these principles from the authorities: 1. That the lessee 
is not responsible to the lessor for the accidental, casual destruction by 
fire of the property demised, unless by his covenants, he has made himself 
so. 2. Inconstruing the covenants, the cardinal rule is the intention of 
the parties ; and the courts will not extend or enlarge the obligations of 
the lessee beyond the plain meaning and intention of the parties. If 
there is not an express stipulation to restore edifices and structures de- 
stroyed by casualty, or some covenant which is equivalent thereto, such 
as a covenant to “uphold and repair,” or “ to repair,” then the loss must 
fall upon the reversioner. * * * 

8. A covenant to redeliver or restore to the lessor, in the same plight 
and condition, usual wear and tear excepted (or other words of like im- 
a , does not bind the covenantor to rebuild in case of casual destruc- 

i y fire, or impose the burden of the loss on him. 

4. The contemplation of the parties to such a covenant, applied to a 
house, saw mill, machinery and appliances is, that the lessee will take 
ordinary reasonable care of the property, according to its nature, and 
that he will surrender possession when his right to enjoy has expired. 

It is not within the intendment and according to general Pras sald 
ing, that such stipulation imposes on the tenant the responsibility of in- 
surer. If that greater risk is assumed it must be ly and explicitly 
set forth in the ccatract,. * * * 





Recurring to the covenant as stated in the declaration and bringing it 
to the test of the principles expounded and applied in the cases, we see 
in it no argument to restore the property, if casually consumed, by re- 
building and repairing, nor are these words of equivalent import. The 
extent of the covenant was not to hold overafter expiration of the term, 
but to surrender the property without damage except the usual wear, 
ete, * * * 

We think therefore, the plea presents a good defence. 

The judginent is wo Bae and judgment in this court overruling the 
demurrer, and cause remanded for a “ venire facias de novo.”’ 





Life Insurance—False Representations. 
ETNA LIFE INS. CO. v. FRANCE. 
Supreme Court of the United States, October Term, 1875. 


In an action on a policy of life insurance, where both the policy and the 
proposal for insurance on which it was based provided that if any of the 
answers made should be in any respect untrue, or should involve any suppres- 
sion of facts in regard to the party’s health, the ewe should be void,—it ap- 
peared that the applicant was weked whether he hud ever had any of the following 
diseases (including rupture), and answered, ‘‘ None.’’ Held, (followmg and 
applying Jefiries v. The Economical Ins. Co. , 22 Wall. 47; 8. c.2 CENT. L. J. 244) 
that the court below should have given the jury direct instructions that if their 
answer was false, their verdict must be for the defendant ; and that it was error 
to leave to the jury the question whether the rupture was of such a character, at 
time the application for insurance was made, as materially to increase the risk. 
Two questions only arise in such cases: 1. Was the representation made? 
2. Was it false ? 


In error to the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. 

Mr. Justice Hunt delivered the opinion of the Court. 

The action was assumpsit, to recover $10,000, the amount of a policy 
insured upon the life of Andrew J. Chew in July, 1865. The issuing of 
the policy, the death of Chew, and the service of the necessary proofs of 
his death are not seriously disputed. 

The policy contained the following clause : 

* And it is also understood and agreed to be the true intent and mean- 
ing hereof, that if the proposal, answers, and declaration made by said 
Andrew J. Chew, and Sentian date the 12th day of July, 1865, and which 
are hereby made part and parcel of this policy as fully as if herein re- 
cited, and upon the faith of which this agreement is made, shall be found 
in any respect false or fradulent, then and in such case this policy shall 
be null and void.” 

The issuing of the policy was preceded by a proposal for insurance, 
which contained a number of questions propounded to Chew by the com- 
pany, with the answers made by him. 

In relation to such questions and answers the policy contained this 
clause : 

“It is hereby declared that the above are correct and true answers to 
the ee questions, and it is understood and agreed by the under- 
signed that the above statements shall form the basis of the contract for 
insurance, and also that any untrue or fraudulent answers, any suppres- 
sion of facts in regard to the party’s health, or neglect to pay the pre- 
mium on or before the day it becomes due, shall render the policy null 
and void, and forféit all payments made thereon.” 

Among others were the following questions and answers,viz: 

Question. Answer. 

4. Place and date of birth of the party whose 4. Born in 1835, in- 

life is to be insured ? terlined (Oct. 28th,) 
Gloster Co., N. Jersey. 

5. Age next birthday? 5. 30 years. 

11. Has the party ever had any of the follow- 11. None. 
ing diseases? If so, how long, and to what ex- 
tent? Palsy, dropsy, palpitation, spitting of blood, 
epilepsy, yellow fever, consumption, rupture, ap- 
oplexy, asthma, convulsions, paralysis, bron- 
chitis, disease of the heart, disease of the lungs, in- 
sanity, gout, fistula, affection of the brain, fits. 

Evidence upon both sides was given as to the age of Chew, tending to 
show that he was 37 years old, or at least 35 years old when he signed 
the application, and upon the question of his having suffered from a 
rupture. Before the case was submitted to the jury a number of re- 
— to charge were made to the judge, which will be referred to pre- 
sently. 

In ‘its main features this case bears a close resemblance to that of 
Jetfries v. The Economical Ins. Co., decided at the last term of this 
court. 22 Wall. 47. In that case, as in this, it was insisted that the 
falsity of a statement made in the application did not vitiate the policy 
issued upon it, unless the statement so made was material to the risk as- 
sumed. The opinion then delivered contains the following language in 
answer to that claim: 

“The proposition at the foundation of this point is this: that the 
statements and declaration made in the policy shall be true. 

“This stipulation is not expressed to be made as to important or ma- 
terial statements only, or to those supposed to be material, but as to all 


statements. The statements need not come up to the decree of war- 
ranties. They may not be representations even, if this term conveys an 
idea of an affirmation having any technical character. Statements and 
declarations is the expression—what the applicant states and what the 
applicant declares. Nothing can be more simple. If he makes any 
statement in the application it must be true. If he makes any declara-. 
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tion in the application it must be true. A faithful performance of this 
agreement is nade an express condition to the existence of a liability on 
the part of the company.” 

This decision is so recent and so precise in its appligation that it is not 
necessary to go back of it. It is only necessary to reiterate that all the 
statements contained in the proposal must be true; that the materiality 
of such statements is removed from the consideration of a court or jury 
by the agreement of the parties that such statements are absolutely true, 
and that if untrue in any respect the policy shall be void. 

The judge was requested to charge— 

Fifthly. If the jury believe that the answers to questions Nos. 4 and 5 in 
the application for insurance, as to the date of birth and age next birth- 
day of said Andrew J. Chew, were false and untrue, the policy issued 
upon the application is void, and their verdict must be for the defend- 
ants. 

In response to this request the judge said: “If the jury believe that 
the answer to the questions numbered four and five were materially un- 
true, as to the age of the said Andrew J. Chew, the policy is void, and the 
verdict must be for the defendants.’ The deteadionte were entitled to 
the charge they requested, without the addition made by the judge of 
the word “ materially.” The judge, however, proceeded to say: ** And if 
he was 37 or even 35 years old, the difference was not immaterial. I 
give the fifth instruction as requested.” 

The process of reasoning by which the learned judge reached his con- 
clusion on this point we have held to be erroneous; viz., that to make the 
representation important it must be material to the risk assumed; that 
the representation that he was but 30 years old, when he was 37 or even 
35, was material to the risk; and if the jury believed that he was of the 
greater age mentioned, their verdict must be for the defendants, and, there- 
fore, he charged as requested. The charge should have been, that-as 
Chew had represented himself to be but 30 years of age, if the jury 
found him then to be 35 years old the false statement would avoid the 
policy, and they must find for the defendants, resting his direction upon 
the falsity alone of the statement. 

Still we do not see that the defendants can ask relief for this reason. 
The charge was right and could not be misunderstood by the jury. The 
allegation of the defendants was that Chew had misrepresented his age 
in the manner stated, and, therefore, the policy should be adjudged void. 
The judge charged that if he had so misrepresented, the policy was void, 
and the verdict must be for the defendants. We think no valid excep- 
tion can be taken to this charge. 

Upon the subject of the disease of rupture, or of having been ruptured, 
the record gives this statement, viz: The defendants requested’the court 
to charge the jury— P 

6. If the jury believe that the answer to question No. 11 in the appli- 
cation for insurance, whether said Andrew J. Chew ever had any of the 
diseases therein specified, etc., was false and untrue as to any one of said 
diseases, the policy issued upon the application is void, and their verdict 
must be for the defendants. 

7. If at the time when the application for insurance was made and 
the policy issued, Andrew J. Chew was or had been ruptured, he was 
bound in answer to question No. 11, to state the fact and also how long, 
and to what extent; and if the jury believe that at the time mentioned 
he was or had been ruptured, his answer ‘*‘None’’ to said question No. 11 
was untrue and false, and their verdict must be for the defendants. 

The judge declined thus to charge, but said: ‘If you believe that An- 
drew J. Chew was ruptured at the time, or at any such previous period 
that the rupture may have been material to any question of the sound- 
ness of his health when his life was insured ; or if, at that time, or with- 
in any such prior period, he wore a truss in order that he might repress 
hernial extrusion, your verdict should, in either case, be for the defend- 
ants. But, though he was ruptured in 1846 and 1854, and although the 
rupture accidentaly recurred in a worse form in 1870, from an extraor- 
dinary exertion of strength in lifting a heavy weight, yet, if you find 
that from 1855, or thereabouts, until after the last insurance ‘in 1865, 
he had no such disease, and was, in all this interval, in the habit of work- 
ing and using bodily exercise, and occasionally dancing, bathing, and 
traveling, and could walk long distances without being fatigued, and 
either did not wear a truss, or wore it only from continuance of early 
habit; that his health was not impured or affected by the former rup- 
ture; that it would not, if mentioned, have increased the risk of the pre- 
mium, and that there was, in this respect, no falsehood or willful sup- 

ression, I cun not give the instruction seventhly .requested in the abso- 
ute form in which it is expressed.” 

This charge was erroneous. It left to the decision of the jury, and 
under circumstances of much émbarrassment, a question which the par- 
ties had themselves determined. An ordinary jury of twelve men, with- 
out the aid of experts, are poorly qualified to determine a question of 
medical science. To submit to a jury the question, conceding the fact 
that Chew was ruptured in the year 1846, and again in the year 1854, 
and again in a worse form in the year 1870, whether during an interme- 


diate period from 1855 to 1865 lie had no disease of a and that ; 
ced and danced | 
and bathed without fatigue, and either did not wear a truss or wore it | 


the jury might decide that, because he walked and wor 


only from continuance of early habit, that his health was not impaired, 
is to impose a great strain upon the powers of a jury. In the ordinary 


course of things persons not skilled in medical science could not know | A : , 
6° P ts at ‘ | meritorious inventions against imitators who seek to avail themselves of the 


what caused a rupture, whether at any particular time the disease was 


conquered, because its appearance was not then present, or whether it | 
was suspended to reappear sooner or later. Hernia or rupture > pom 


in infants of buta few days old, in youth, maturity, and extreme old age. 
It manifests itself in the abdomen, the groin, the scrotum, the naval, and 
the thigh. It is external, or may be internal only. Laurence on Rupture, 





pp. 4, 10. The author quoted says that this “‘ complaint affects indiscrimin- 
ately persons of both sexes of every age, condition, and mode of life.” 
Tt is true (he says) that a hernia, if properly managed, isnot immedi- 
ately dangerous to the patient, does not affect his health or materially 
diminish his enjoyments, but it is ‘a source of constant danger, since vio- 
lent exercise or sudden exertion may bring it from a perfectly innocent 
state into a condition which frequently proves fatal * ¢ * 7 
treatment of rupture (he adds) demands from all these circumstances 
as great 2 combination of anatomical ski, with experience and judgment, 
as that of any disorders in surgery.’ (p. 2, 3.) 

These fucts illustrate the gravity of the error committed on the trial of 
the cause. 

The facts and circumstances stated should not have been given to the 
jury for their judgment. The parties had themselves adjudged and 
agreed what should be the result if certain facts existed. It was for the 
jury to determine whether the facts existed, and according as they deter- 
mined upon that point the one or the other result must necessarily fol- 
low. Thus the applicant, when she asked for a policy of insurance, ex- 

sressly agreed that the answers made by Chew to the questions put to 
him should be true, and that if any of them were false, the policy issued 
to her should be void. She expressly declared, again, that the answers 
made by him were true, that they formed the basis of the contract of in- 
surance, and that any untrue answer should render the policy void. 

It was alleged by the defendants that when Chew was asked whether 
he “had ever had any of the following diseases,” among which was 
“rupture,”’ and to which he answered “ None,” that such answer was un- 
true. 

We decided in the case of Jeffries v. The Economical Ins. Co. (supra,) 
that the question of the materiality of the answer did not arise, that the 
parties had determined and agreed that it was material, that their agree- 
ment was conclusive on that point, and that the only questions for the 
jury were—tirst, was the tn pane made; second, was it false? This 
principle was precisely embraced within the requests six and seven made 
in this case, and the judge erred in not charging as therein requested. 
New trial granted. 





Patent Law. 
UNION PAPER BAG MACHINE CO, ET AL. vy. NIXON ET AL. 
United States Circuit Court, Southern District of Ohio. 


1. Assignment.—Where the assignee of a patent has conveyed his entire 
interest to a second assignee, a subsequent purchaser from this first assignee, of 
a machine covered by this patent, obiains no right to use the machine either 
during the original or the extended term. 





2. License—Estoppel.—Morgan, the assignee of a patent, had, during the 
original term, conveyed an exclusive license under the patent, in certain terri- 
tory, to Nixon, Chatfield & Woods. Nixon afterwards conveyed his interest to 
Chatfield & Woods, and then, before the expiration of the original term, purchased 
of Morgan the machines for the use of which suit was brought. organ at 
this time owned an undivided interest in the patent for the original term, and 
afierwards obtained an agreement for the assignment of the extended term. 
Two months after extension, Chatfield & Woods obtained an exclusive license 
under the extended term of the patent in the same territory owned by them 
under the original term. The machines purchased of Morgan by Nixon were 
being used within this territory. Held, 1. That Nixon, hy his purchase of 
these three machines from Morgan, obtained no right as against the exclusive 
license of Chatfield & Woods, to use them in their territory, in either the original 
or the extended term. 2. That the purchase of Morgan by Nixon was in fraud 
of the right of Chatfield & Woods, and, although it might estop Morgan —— 
ally, it would not estop those whom it was intended to defraud. 3. That the 
doctrine of equitable estoppel arising out of subsequent ownership by the 
vendor, applies only when a demands it, and cannot be invoked to effect- 
uate a fraud. 4. That in this case no actien could be maintained-by Nixon 
against Morgan for the failure of his user of the machine, and, in view of the 
fact that Nixon had before bought and sold the same right and that Morgan was 
the assignee of the original term of the patent only, it is doubtful whether any 
action could be maintained, irrespective of fraud. 


3. Right in Extended Term.—The right to use, in the extended term, a 
machine purchased or made under the patent during the original term, is an 
incident to the primal right to use it during the original term. If that fails on 
account of fraud, the incident falls with it. 


4. Claims.—Second and fourth claims of re-issue letters patent for paper 
bag machines, granted March 6, 1860, as reissue of letters patent granted Mor- 
gan and Smith, as assignees of Benjamin F. Rice, April 28th, 1857, construed. 


5. Construction.—Where the claim was for ‘‘ the use of a supporting bar, 
or its equivalent, around which paper may be formed into a tube, and in con- 
nection with which the said paper tube may be reversed, each and the whole 
substantially as described ;’’ held, 1. That the claim may be construed to include 
a supporting bar around which paper may be formed.into a tabe and in connec- 
tion with which the same may be severed, without including, as an essential 
part, the mode by which the bar is ———. 2. That the defendants have not 
avoided the patent by employing a different mode of supporting the bar. 3. 
That they must be held as infringers, notwithstanding the court, in a former suit 
between the same parties, was misled by argument of el into ing 
the mode of supporting the bar to be an essential feature of the patent, and so 
intimated in its opinion. 4. That the history of the defendants’ experiments 
is evidence to show the distinction between the essential and non-essential 
features of the invention. 5. That the doctrine that where a patentee describes 
particular modes as essential to his invention he is confined to those, ought not 
to be applied to 2 ease where the device is complete in itself, and so capable of 
being employed in other ways to secure the same benefits, as the one in contro- 
versy. 6. That the patent should be so construed, if possible, as to protect 





substance of the invention by changes in details. 


. Claim for Machine.—A claim for ‘‘cutting the paper without waste of 
material in such a form as shall leave suitable projections for the formation of 
the bottom lap or seam of the hag, of for convenient operation of the bag at 
the ms substantially as described’’ beld to be a claim for the machine, and 
susta’ 4 
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Final hearing on pleadings and proofs. Suit was brought on the pa- 
tent granted Benj. F. Rice, April 28, 1857, and re-issued to Morgan, 
Whitney & Priest, March 6, 1860, and afterwards assigned to the Union 
— Bag Co. for the extended term. This company conveyed to Chat- 
field & Woods the exclusive right to use machines in certain western 
states, Ohio among them. 

This suit was brought for the infringement of the second and fourth 
claim of the patent. These claims were as follows: 2. “I also claim the 
use of a supporting bar, or its equivalent, around which paper may be 
formed into a tube, and in connection with which the said paper tube 
may be severed, each and the whole, substantially as described. 

4. “TI also claim cutting the paper, without waste of material, in such 
a form as shall have suitable projections for the formation of the bottom 
lap or seam of the bag, and br the convenient opening of the bag at the 
mouth, substantially as described.” 

a former suit between the parties, reported 6 Fisher, p. 402. This 
_ was sustained and defendants enjoined under the second claim. 
e fourth claim was nut involved in that suit. 

After the injunction the defendants seeking to avoid the terms of the 
second claim as construed by the court, constructed a machine, having 
what was called a floater, over which the paper tube passed and against 
the end of which it was severed, this floater being kept in place be- 
tween friction rollers. This floater did not possess all the four require- 
ments laid down in the former opinion on page 408, as necessary accom- 
paniments of the bar. 

On a motion for commitment under the former injunction, the court did 
not consider the question of infringment clear enough to authorize such 
astep. This suit was therefore brought. Defendants set non-infringe- 
ment as one defence, contending that the device as used was the subject- 
matter of patent both in this country and England and therefore a new 
a not known as an equivalent for the Rice bar, ut the date of his 
p 

They also contended that they having purchased the machines from 
Charles Morgan at a time when he owned a right in the original term of 
the Rice patent, had the right to use them until they were worn out. It 
appeared in proof Morgan originally gave the exclusive right in the west, 
under the Rice patent to Nixon, Chattield & Woods. That Nixon after- 
wards went out of the firm conveying his rights in the patent to Chat- 
field & Woods. That soon afterwards Nixon, Sdesiring to go into 
business again, purchased of Morgan the three machines sought to be en- 
joined, and the defendants were using them in Ohio. That at the time 
of this sale to Nixon, Morgan still owned an undivided interest in the 
Rice patent, for the original time only. That afterwards he obtained an 
agreement for an assignment of the extended time, should the patent be 
extended. Rice having died before the extension, all rights in it were 
conveyed to Mrs. Rice, his administratrix, who, on the extensions, con- 
veyed the same to the Union Paper Bag Co. About two months after 
the extension the Union Paper Bag Co. conveyed the exclusive right to 
use machines in certain western states for the extended term, to Chatfield 
& Woods. Now the defence claimed that even though their assignment 
during the original term may have been void, as fraudulent, Nixon and 
Morgan both knowing the rights of Chatfield & Woods, yet that upon the 
extension, Chatfield & Woods’ rights stopped and Nixon's revived and be- 
came prior to that of Chatfield & Woods, there being two months in 
which they held no right. 
_ The case was argued both upon the license and upon the question of 
infringement. It was at first decided for defendants. A rehearing was 
then granted, and the following opinion delivered at the rehearing. 

Geo. Harding and Hatch § Parkinson, for the complainants; James 
Moore and Stallo § Kittridge, for the defendants. 


Emmons and Swine, JJ., delivered the opinion of the court. 


Licensé. Charles Morgan the assignee of the patent, sold to Nixon 
the exclusive right to the use of these machines in the state of Ohio. 
Nixon sold the same right to Chatfield & Woods. After this, Morgan 
had no right to sell the use of a machine in Ohio at any time. Not dur- 
ing the original term, because he had already transferred that ; not dur- 
ing the extended term, because he did not own it; nor could he sell a 
single machine with the right to use it until it was worn out after the ex- 
—— of the original term, because the assignments of the patentee to 

im transferred no such double authority as that of first transferring the 
exclusive mght of the whole state, which would exhaust his whole power 
of disposition under the assignment, and then secondly, to flood the 
country with machines to be used after the expiration of the term, thus 
defeating the interest of the patentee in the extension. It is not a fair 
construction of the assignment of a patent,that the assignee shall first as- 
sign the entire right for a particular territory, and get its whole value 
from his vendee, and, after having thus received all the benefit he was 
entitled to under the transfer, sell single machines to be used in the same 
territory during the extended term. He will in this mode obtain the 
— a right cit conveyed to him. . 

is argued that inasmuch as Morgan himself subsequently for a short 
riod owned the extended term, that if he were in po pan to en- 
in Nixon, he would be estopped to say that at the time of the sale he 
no right to makeit. If this be so, as the present complainants claim 
the term through him, they should also be estopped 
are many fallacies in this argument. ’ 
_ We hold the purchase from Morgan by the defendant of the infring- 
ing machine, was in fraud of the com fainents’ rights ; such a title, al 
though it might estop Morgan personally, is not_ one which would work 
the same conseguences against one whom it was intended to defraud. 

It will be noticed particularly that the argument we are now consider- 

ing, does not suppose the defendant to be possessed of a legal title, but 


There 





only an equitable right growing out of the fact that his vendor subse- 
quently became possessed of the right, which, by the assumptions of this 
argument he pretended to grant, but this principle is applicable only 
where justice demands it, and to prevent circuity of action; good faith 
fred the annexation of no such incident to a contract made for the 
purpose of defrauding others; no action could be maintained by Nixon 
against Morgan for a failure of his user of the machine until it was worn 
out after the expiration of the first term. In view of the fact that Nixon 
had before bought and sold the same right, that Morgan was the as- 
signee only of the patent, and had no right to the extended term, we 
doubt whether any action could be maintained irrespective of fraud. But 
in view of our conclusion that the contract was actually fraudulent as 
to third persons, it is clear that no action could be maintained by one par- 
ticeps criminis against the other. Ineither view we are clear that no such 
right, legal or equitable, passed to the defendant, Nixon, as within the 
decisions authorized him to use it during the original term in such 
sense as would give him the right to use it during the extended term. 
The right to use after the expiration of the term is an incident to the 
primal rights to use it during the original term; if that fails on the ac- 
count of fraud, the incident falls with it. . 

Second Claim. In the former printed opinion the head for distending 
the bag so that it could be severed by an oblique cut was considered 
“the all important feature of this supporting bar.”’ It treated the word 
“supported,” as referring to that function of the bar which supported 
and distended for severance the tube; it treated as unimportant and ut- 
terly functionless all the other portions of the bar save for the single 
purpose of sustaining the dictating head. So fully was this idea enter- 
tained by the court, the presiding judge remarked to defendant’s council 
that if a hair or thread possessed the power of support, and either was 
substituted for the near part of the bar, he would deem it an infringe- 
ment. He added that he thought the very essence of the invention would 
be taken if by some novel discovery a power analogous to magnetism 
could be made to hold it in place in an operative machine. 

It was therefore because the court erroneously assumed, as it was fully 
authorized to do by the argument and facts before it, that this particular 
mode was the only one by which the head could be supported, that it was 
said “the attachment of the bar to the bed of the machine was one of 
its leading features.”” The defendant has succeeded in sustaining this 
head by other means; he demonstrates by experiment that as matter of 
fact such feature is not essential. He presents a supporting bar around 
which the tube is formed, and by which it is pen and extended for 
an oblique cut precisely in the mode and with the identical functions as 
those clearly described in the complainants’ patent. 

The letter of complainants’ specifications is followed by the defend- 
ant and the actual history and growth of this identical machine, shows 
that in fact aswell as in legal theory the complainants’ supporting bar 
has been the parent of the defendant’s device ; Nixon bought an opera- 
tive machine which he had no right to use; he called experts to make 
numerous substitutions of subordinate parts and was enjoined, they being 
pronounced mechanical equivalents. He hasall the time been running 
the same machine, and the question is now presented whether the sub- 
stitution of another mode of sustaining this supporting bar which he bor- 
rows from an English patent, is such a substantial alteration of the com- 
plainants’ device as avoids infringement. 

Notwithstanding what was said by the court when the final injunction 
was ordered under the former bill in reference to that feature of the bar 
by which it was attached to the bed of the machine, and which consti- 
tutes the foundation of so much of the defendant’s argument, we now 
hold, not with out some doubt, that the second claim may be so con- 
strued as to include a supporting bar around which paper may be 
formed into a tube and in connection with which the same may be 
severed without including, as an essential part of it, the mode by which 
the bar is suspended or sustained. When so interpreted, the defendant 
has not only a mechanical equivalent, but that which is identical in all 
particulars with that of the complainants. 

The nomenclature of the first judgment arose from the accidents of 
the argument, and is misleading. lt might be inferred that the ail- 
important head was something different from the supporting bar itself. 
The whole judgment shows, however, that all which went to form and 
distend the tube, the part around which the tube was formed and in 
connection with which it was severed, was treated as the supporting bar 
within the meaning of the patent, and all the residue or rear portions 
as a mere form or mode of holding the supporting bar in place. We adopt 
no new view now. The only embarrassment results from the undue 
prominence which was given to the mode of suspending the bar; it was 
then erroneously supposed to be the only mode. 

We think this most useful and highly meritorious invention, one which 
has cheapened one of the most useful productions of commerce, should 
not, if any liberal reading of the claim can prevent it, be taken by de- 
fendant and used without any alteration or addition, without one par- 
ticle of invention, of even experiment or expense, because the device of 
another shows him a different mode of sustaining this bar. Before the 
complainants’ invention no one ever thought ‘of making the lap for 
a bag by the ingenious device of an extended tube and an oblique cut. 
Especially was it never thought of in connection with a continuous tube 
by which bags are made more rapidly than we can count. 

It seems to us a breaking down of all the protective principles of 
patent, the law to hand over an invention so novel and so useful to one - 
who has done no more to improve or change it than has this defendant. 

Pressed as we are for time, we shall make no attempt to distinguish 
this case from the judgments cited by the learned counsel for the de- 
fendants. We have examined them all, and think they warrant us in 
saying that the essence of the complainants’ device having been appro- 
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priated by the defendant, he does not escape infringement, as we con- 
strue the claim, even though the mode of supporting the bar were so 
entirely different as to constitute the subject of a patent. We should 
deem it a different instrumentality for a support only, and not an essen- 
tial and indivisible portion of the device around which the tube is 
formed, distended oe presented for severance. 

We have not overlooked the many decisiens which hold that where the 
patentee describes particular modes as essential to his inventien, that he 
is confined to those; but we do not think their principle ought to be 
applied to a case like this where the device is so ca sable of being em- 
ployed in another mode, where it is so complete in itself, and when so 
used and thus employed all its benefits are wholly secured. And we 
add, more especially that where, without such employment, its novel 
purpose could not be accomplished at all. Not one of the cases have 
taken from an inventor so meritorious a device by such means. 

It is possible we are somewhat influenced by the history of this con- 
test before us; for it is well calculated to warp, and perhaps even to 
prejudice, the legal judgment. But if an error should be committed, it 
is bétter that it should be in an effurt to protect meritorious invention 
rather than to aid in what appears to us to be an attempt to obtain the 
benefits of this invention without compensation. From these views it 
follows that the defendant’s device infringes the second claim of com- 
plainants’ patent. 

Fourth Claim.—This claim has been construed by Judge Blatchford 
to be a claim for the mechanism by which the paper for the manufacture 
of the bags is cut as described. Giving it this construction in connec- 
tion with the construction which we have given to the second claim, it 
must therefore be held that this claim is also infringed by the defendant. 


The Law of Wills—What Constitutes Unsound Mind 
and what Undue Influence. 


PIERCE v. PIERCE. 


Ninth Judicial Cireuit of Michigan, March 1, 1876. 


1. When is a Will Valid.—A will is not valid unless the testator not only 
intends of his own free will to make such a dispositon of his property as it con- 
tains in its provisions, but is capable of knowing to whom he gives it, and 
whom he is Savies of it as heirs. 

2. What Capacity is Requisite.—It tukes less capacity to make a will 
than it does to make a contract. The testator need not have as perfect and com- 

lete understanding as a person in sound and vigorous health in body and mind. 

Neither need he know the precise legal effect of the provisions of the will. - 

3. What the Jury may Consider.—In determining whether the testator 
was of sound mind, the jury may take into consideration all his sayings, doings 
and sufferings tending to show mental soundness or unsoundness. 

4. The Burden of Proof.—The burden of proving the conditions necessary 
to the making of a valid will rests with the proponents; but where undue in- 
fluence is alleged the burden of proving that lies with the contestants. 

s 

5. ‘What Constitutes Undue Influence.—Undue influence is more than 
mere persuasion. Direct proof can rarely be given of it, and in ascertaining 
whether it was exercised, all the acts of the person charged with using it and 
the subsequent declarations of the testator, may be taken into consideration. 

6. The Influence of one not a Lawful Wife.—Thie difference between 
the influence of a lawfui wife, and one who improperly occupies that relation, 
is, that the law looks with suspicion upon influences of this latter nature, and 
the indulgence of an unchaste or illicit passion is evidence tending to establish 
the existence of both wrong and weakness. 

7. Republication and Ratification.—A will obtained through undue in- 
fluence, may be republished or ratified by subsequent acts and declarations if 
the same be made when free from such restraint or influence. But a will executed 
where the testator did not possess suflicient mental capacity, can not be subse- 
quently ratified by any acts of keeping, or any verbal declarations of approval. 

8. Statement of Party Charged with Undue Influence.—The state- 
ments of the party charged with undue influence of her power over the testator, 
can only be put in evidence to contradict her. 


A. B. Maynard, H. F. Severens, Chas. K. Turner, D. Boudeman and 
Arthur Brown, for proponents; Chas. 8S. May, O. W. Powers, Thomas R. 
Sherwood, Geo. M. Buck and John M. Edwards, for contestants. 

Harres, J. GENTLEMEN OF THE Jury :—The testimony under the 
issue in this cause having been submitted to you for the purpose of de- 
termining the genuineness and validity of the paper read cakes you as 
the last will and testament of Isaac Pierce, deceased, and the arguments 
of counsel thereon having been concluded, it now becomes the duty of 
the court to instruct you as to the law which must govern you in the ap- 
plication of the facts as you shall find them from this testimony in de- 
termining this issue. 

The proponents, Emeline E. Pierce and several of her children, claim 
that Isauc Pierce, late of Climax, in this county, prior to his decease, 
and on the 29th of July, 1871, made this will and published it in due 
form of law, and that he was then of full age and sound mind. 

The contestants, Horace H. Pierce, as guardian of an insane sister, 
and other children of the said Isaac Pierce by his first wife, deny that 
this paper is the last will and testament of their said father. And they 
especially allege that when he executed it, he was not of sound, dis- 
posing mind and memory, but that on the contrary, his mind was then 
unsound, through one or all of several causes, viz: through family taint 
of insanity, old age and disease and injuries, and a long continued ex- 
cess in drinking ee epee Ys sare and the physical and mental decay 
consequent upon his and this habit coublend, and from being actu- 
ally demented by drink at the time of its execution. And they also al- 
lege that at the time of executing this will he was unduly influenced 





thereto by Emeline E. Pierce, so that the paper did not express the in- 
telligent will of the testator, and was not his own free act. 

In regard to the formal execution of the paper, you will have no 
trouble, as upon this point there is no conflict, and if you believe the 
testimony of the proponents on the point of the formal execution, you 
will find the will was duly executed. 

The real substantial question in issue is, whether this paper proposed 
for probate expresses the intelligent will of the testator at the time of 
its execution, and his own intentions, desires, and purposes, as to the 
disposition of his property after his decease. 

But two main contested points therefore arise: First, as to mental ca- 
pacity, second, as to undue influence. 

And first, as to mental soundness. What degree of capacity is re- 
quired to enable a person to make a valid will? This amount of capacity 
is a question of law, and I advise you in regard to it in the language of 
my learned brother, Littlejohn, as given to a jury trom this bench, in the 
case of Kempsey v. McGinnis: ‘ Aside from the legal formalities in 
making a will, the law defines the requisite soundness of mind or mental 
capacity of the testator in this wise: A will is not valid unless the testa- 
tor, not only intends of his own free will to make such a disposition, 
but is capable of knowing what he is doing, of understanding to whom 
he gives his property, and in what proportions, and whom he is depriv- 
ing of it as heirs, and to whom he is giving it as devisees under the will 
he makes.” 

“If a testator has mind enough to know and appreciate his relations 
to the natural objects of his bounty, and the character and effect of the 
disposition of his will, then he has (a) mind sufficiently sound to enable 
him to make a will.” 

Upon this question of the extent of mental capacity necessary to 
make a will, our supreme court in the same case to which I have re- 
ferred, lays down the rule of law as follows: 

“What degree of mental capacity is necessary to enable a testator to 
make a valid will, to what extent and to what degree of perfection he 
must understand the will, and the persons and property affected by it, or 
to what extent his mind must be impaired to render him incapable, is a 
question of law exclusively for the court, and with which the witnesses 
have nothing todo. And it is a question of law of no little difficulty, 
which calls for the highest skill of competent jurists, and upon which 
the ablest courts are not entirely agreed. The rule settled by the weight 
of authority undoubtedly is that a less degree of mind is requisite to ex- 
ecute a will than a contract, and though the testator must understand 
substantially the nature of the act, the extent of his property, his rela- 
tions to others who might, or ought to be the subjects of his bounty, 
and the scope and bearing of the provisions of the will, and must have 
sufficient active memory to collect in his mind, without prompting, the 
elements of the business to be transacted, and to hold them in his mind 
a sufficient length of time to perceive at least, their obvious relations to 
each other, and to be able to form some rational judgment in relation to 
them. Parish Will Case, 25. N. Y.9. Yet it is quite clear from the 
great weight of authority, that he need not have the same perfect and 
complete understanding and appreciation of these matters in all their 
bearings, as a person im sound and vigorous health of body and mind 
would have. Nor is he required to know the precise legal effect of any 
provision contained in his will, for upon this even the draftsman of the 
will, though competent and in full possession of all his faculties, may often 
fail, and even the best lawyers may not be able to pronounce with cer- 
tainty, till the question is settled by authority.” 

Bearing in mind, gentlemen, this rule as to the extent of mental 
capacity, as established by the legal tribunals of our state, and which 
this court readily and fully assents to, and gives you as the rule for your 
guidance in this case, you will proceed to enquire from the testimony 
given you, both as to the facts proved and the opinions of witnesses, 
whether Isaac Pierce, who is conceded to have been, until his later 
years, a man of average intelligence, was at the time of the execution of 
this will, impaired in mental vigor and condition to such extent, either 
from one cause or another, or from all the causes combined (including 
that of intoxication, if you should find such, from habit or through present 
intoxication, at the time of its execution) so far reduced or affected men- 
tally, at the time of making it, that he did not then understand and 
comprehend “substantially the nature of the act, the extent of his 
property, his relations to others who might or ought to be the subject of 
1is bounty, and the scope and bearing of the provisions of the will, or 
had not sufficient active memory to collect in his mind without prompt- 
ing the elements of the business he was then transacting and hold them 
in his mind a sufficient length of time to perceive at least their obvious 
relations to each other, and enable him to form a rational judgment in 
regard to them.”” And in determining this first act, you may take into 
consideration all the matter you find established by the testimony, all 
his acts, all his injuries, and all his maladies, if any, affecting his mind, 
also his drinking and intoxication, and, in short, all his sayings, doings 
and sufferings—whether tending to show soundness or unsoundness of 
mind, and determine therefrom whether, in fact, he had or had not at 
the time of making this will the standard of mental capacity I have in- 
structed you he must have, and whether he meant or intended to make 
such a final disposition of his property. Of the credibility of the testi- 
mony, and of the weight to be given to any or all of it, you are the sole 
judges. The court has performed its functions so far as this trial is con- 
cerned, in deciding what is competent to come befvre you, and in in- 
structing you as to the law. The whole range of the evidence before 
—s for your consideration in determining the state of the testator’s 
mind. 

To determine what is meant by sound mind or its opposite, is not 
easy. Insanity is not easy to be defined, and, it is said, never has been 
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properly detined. It is said to be a disease of the mind, and as we can 
not see the mind or get any just conception of it from the test of our 
senses, neither can we tell from any of our senses whether it is sound— 
that is, healthy or diseased. We know the mind exists by its manifes- 
tations, and we must detect the disense, if any, or determine its sound- 
ness, if sound, from its manifestations. You will therefore look into 
these manifestations of Pierce’s mind, as exhibited in all the acts, all 
the sayings and doings of the man, under all the circumstances in which 
he has been presented to you by the evidence. And in determining 
this question of the extent of this testator’s mental capacity or condi- 
tion, whether sound or diseased, you will bear in mind that the burden 
of proving all the conditions necessary to the making of a valid will, 
rests upon the persons offering the will for probate. 

The law upon this subject of the burden of proof of mental capacity, 
I may also repeat to you in the language of our own supreme court, 
(19 Mich. 503): “In these testamentary cases the burden of proving 
capacity is not merely cast in the first instance, upon those averring it, 
but it abides with them during the trial. Undoubtedly the jury must 
consider and weigh the whole evidence bearing upon the point, whether 
presumptive, or coming from one party or the other. But as those who 
propound the will for probate have the burden of proof, or in other 
words are bound to establish their averments by a balance of proof in 
their favor, they will necessarily fail before the jury, unless on the 
whole evidence such balance is found. If it were otherwise, and the 
burden of proof was devolved on contestants, the parties asserting testa- 
mentary capacity, would be entitled to a verdict if the evidence should 
be equally balanced, and hence the parties really holding the affirmative 
would succeed, when in legal contemplation the matter would remain as 
though no evidence whatever had been given.” 

The question throughout the trial is, whether the testator was of saund 
mind, and the whole evidence applicable to it belongs to the jury; but 
since proponents must aver testamentary capacity, and support such 
averment by a measure of evidence outweighing that naeralnn 5 they will 
fail if the whole evidence on the subject, presumptive and otherwise, 
supporting the averment is found to full below this measure of proof. 

ut, gentlemen, if after a careful examination of all the evidence 
bearing upon this first question of mental capacity, and weighing it in 
the balance of your judgments, you shall determine that Isaac Pierce had 
sufficient mental capacity at the time of its execution to enable him to 
plan and execute this wiil, and that he executed it as his last will and 
testament, under the forms prescribed by law, then, and in such case 
ou will next consider the question whether it was made and executed 
y him, by or in consequence of an undue influence acting upon and 
controlling him in the act of making it. 

In law the measure of extraneous influence which will vitiate a will 
must be such as in some degree to destroy the free agency of the testator 
and constrain to him do that which is against his will, but which he is un- 
able to refuse or too weak to resist. It must be a controlling, intentional 
exercise by onecapable of control, over the will of another, so as to de- 
prive that other of free agency, or option of choice, and thus seducing 
or driving the mind from its formed purpose. Undue influence is that 
which compels a testator to do that which is against his will, through 
fear, through the desire of peace, or some coercive power which he is 
unuble to resist, and but fur the exercise of which the will would not 
have been made as it was. 

The law holds the procuring the execution of a will through undue in- 
fluence to be a fraud, and like all other frauds, it must be affirmatively 
proved by the party claiming it, either by direct and positive, or by cir- 
cumstantial evidence, and it must be established by a preporderance of 
the evidence. 

The will is set aside or refused probate in this class of cases, on the 

round that it is not an honest will; that it does not reflect the unbiased 
intent or wishes of the testator, but on the contrary, had been extorted 
or procured from, the testator in the weakness or imbecility of old age, 
or disease, or intoxicetion, or by artifice, deceit, or imposition, or by 
rsistent importunity, amounting to a species of coercion or moral 
uress. 

Mere persuasion will not amount to this. And it can not be inferred 
from love, affection and gratitude—such influence is not undue. But 
free agency may be overcome by artful flattery, by excessive importun- 
ity, harrassing into submissiou, and by overcoming the will by false rep- 
resentations or improper menaces, which operate upon the mind in the 
act of making the will. : 

One may by persuasion and fair argument, or by friendly offices and 
affectionate kindness, influence another to make a willin his or her fa- 
vor. Such influence is not undue, but many times, on the contrary, will 
be the best reason for sustaining it. If a wife by her virtues has gained 
such an ascendancy over her husband, through his love for and confidence 
in her, that her pleasure is the law of his conduct, such influence is no 
reason for impeaching a will made in her favor, even to the exclusion of 
the residue of the family, unless such influence is especially exercised to 
control or coerce the making of the will im question, and does, in fact, 
by reason of such exercise, deprive the testator of his free agency, and 
compel the making of a will different from what he intended and de- 
sired; and the only difference between the influence of a lawful wife, 
and one who occupies that relation. improperly, is that the law looks 
with suspicion upon iniluences of this latter nature, and while a testa- 
tor’s own orm or passions can not be used for the purpose of set- 
ting aside his own will, yet the indulgence of an unchaste or illicit prej- 


udice or passion, is evidence tending to establish the existence both of 
wrong and of weakness, and the jury may have regard in determining 
this question of undue influence to all the relations and associations, 
from the commencement, existing between the testator and the person 





charged with exercising the undue influence, for the purpose of determ- 
ining whether such iaieenes existed, and whether it was ccntinued and 
unduly exercised te compel and coerce the will; but however strong such 
influence may have been at any time in their ‘association, and however 


wrongly exercised, unless it was continued and actually exercised at the 


time of the making of the will and to the extent to coerce and deprive 
the testator of his free agency, it would not defeat his will. 

What constitutes undue influence is a question which must depend 
very much upon the circumstances of each particular case. It is one 
which in its nature cannot be referred to any general rule, except as I 
have already given you. Like the proof of any other fraud, you may 
consider any and all the facts and circumstances in evidence in the case, 
for the purpose of determining its existence or non-existence. It is one 
of such nature that direct proof cannot be given of it, and ordinarily it 
must be established, if it exists, by circumstances and inferences to be 
drawn from facts proved. But, gentlemen, in looking into the facts and 
circumstances, you will not be at liberty to take into consideration for 
the purpose of establishing it affirmatively, the statements put in evi- 
dence of the sayings of Mrs. Pierce to third persons not in the testator’s 
presence. These statements of hers have been received in evidence 
only for purposes of contradiction or impeachment, and should be con- 
sidered only as they affect the weight or credibility of her testimony. 

Neither as the issue is here presented by counsel have you any occa- 
sion to consider the validity of the divorce from the first wife, or the 
marriage to the second, or the wrong of the separation from the first, 
except so far as Emeline E. Pierce was an actor therein, and for the 
purpose of illustrating, if it does, the extent or the limit of her influ- 
ence over Isaac Pierce, and of her exercise thereof, or her neglect or 
failure to exercise it, if she had any. 

And in considering this question of undue influence, as claimed to be 
exercised by the wife over the testator, it will be proper for you to con- 
sider all these relations and all the circumstances of their situation in 
regard to each other, and in regard to others connected with the testator. 
It is also proper for you to consider his age, his mental capacity, the 
strength or Weakness of his nervous system and whether it had been 
enfeebled by any causes, and whether his fears or apprehension of evil, 
or loss of comfort from those in whom he had reposed confidence, were 
easily excited; and whether the facts and circumstances prove that they 
were put by his wife under apprehension, or whether his free agency 
was overthrown by any means exercised by her, and by which he was 
controlled in the act of making this will. And in considering this ques- 
tion you may not only look at all her acts and their effect in influencing 
her husband, but you may also look at any evidence in the case of declar- 
ations made by him, if you find any subsequent to making the will, with 
reference to it, and pointing to this will, or speaking of it, and not of 
another, and find that Isaac Pierce was, at the time of making such 
declarations, free from undue influence or control, for the purpose of 
aiding you in determining whether this was or was not his own free act. 
And any act of his in preserving this will, if uncontrolled, may also be 
considered for that purpose, ind it would be competent even for the 
testator, if this will was made by him while possessed of sufficient men- 
tal capacity, but while under the influence of fear or compulsion, to 
ratify and confirm it after all apprehension was removed, and if you 
find that it was made under snch circumstances, you may enquire 
whether he did so ratify or confirm it when free from such influence or 
control, and in the full knowledge of its contents and of the facts and 
manner of making it. But, if he had not sufficient mental capacity at 
the time of the making of the will, either from intoxication or other- 
wise, to make this will. and therefore did not fully understand at the 
time what he had done in making it, then and in that case there could 
be no ratification by any act of keeping or any verbal declarations of 
approval in regard to it which have been testified to. 


And now, gentlemen, you will determine in the light of these instruc- - 


tions, whether Isaac Pierce possessed, under the state he was in at the 
time of making the will, the —— amount of mental capacity to 
enable him to perform that act. If you find that he had not, or that it 
is proved by a preponderance of evidence that he had, then your en- 
quiries may end there. But if you find he had the necessary mental 
capacity, then you will determine whether this will is the last will and 
testament of Isaac Pierce, or whether he was unduly influenced to make 
it as it is, and, if so, whether he afterwards voluntarily republished it. 

Much has been said to you upon the argument as to the consequences 
of your verdict the one way or the other. Let no consideration of this 
kind deter you from your duty. You have sworn to render a true ver- 
dict according to the law and the evidence as it shall be given you in 
open court. You will weigh the evidence given you carefully and de- 
liberately in the scales of your impartial judgments, apply to it the 
principles of law the court has given you, ‘ind render a true verdict 
thereon. 

The court expects from you a verdict. Remember this is the second 
trial of this case, and if there should be any disagreement between you 
upon any fact necessary to be determined, a reasonable interchange of 
views, reflections and recollections among your fellows in the jury-room 
may very well be expected to enable you to agree as to the fact. Trust- 
ing that you will be able to discharge your whole duty, and return such 
a verdict as the testimony and the law give you. warrants, and your obli- 
gations ay eee I now commit to you the case. 

Verdict for the contestants. 





—Sourn Caroira has one colored man, Judge Wright, upon its 
supreme bench, and about fifty colored man practicing at the bar thouhg- 
out the state. 
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Land Law. 
SHEPLEY yv. COWAN. 
Supreme Court of the United States, No. 141, October Term, 1875. 


1. Survey of Carondelet Common Fields.—Whenever, in the disposition 
of the public lands, any action is required to be taken by an officer of the land 
department, all proceedings tending to defeat such action are impliedly inhib- 
ited. Accordingly, where an act of Congress of 1812 directed a survey to be 
made of the out-boundary line of the village of Carondelet, in the state of Mis- 
souri, so as to include the commons claimed by its inhabitants, and a survey 
made did not embrace all the lands thus claimed, the lands omitted were re- 
served from sale until the approval of the survey by the lind department, and 
the validity of the claim to the omitted lands was thus determined. 


2. Act of Sept. 4, 1841—Contest between State and Pre-emptor.— 
Where a state seeks to seiect lands asa part of the grant to it by the eighth sec- 
tion of the act of Congress of September 4th, 1841, and a settler secks to acquire 
aright of pre-emption to the sume lands, the party taking the first initiatory 
step, if the same ts followed up to patent, acquires the better right to the prem- 
ises. The patent relates back to the date of the initintory act and cuts off all 
intervening claimants. 


3. ——. . The eighth section of the act of September 4th, 1841, in 
authorizing the state to muke selections of land, does not interfere with the 
operation of the other provisions of that act regulating the system of settlement 
and pre-emption. The two modes of acquiring title to land from the United 
States are not in conflict with each other. Both are to have full operation, that 
one controlling in a particular case under which the first initiatory step was had. 





4. Rights of Land Claimants as against Each Other—First in Time, 
first in Right.—Whilst, according to previous decisions of this court, no 
vested right in the public lands as against the United Stites is acquired until all 
the prerequisites for the acquisition of the title have been complied with, parties 
may, asagsinst each other, acquire a right to be preferred in the purchase or 
other acquisition of the land, when the United States have determined to sell or 
donate the property. In all such case. the first in time in the commencement of 
proceedings for the acquisition of the title, when the same are regularly followed 
up, is deemed to be the first in right. 


5. Rights of Pre-emptors—Rejection of Proofs by Local Land Of- 
fice.—W here a party has settled upon public lind with a view to acquire a right 
of pre-emption, the land being open to settlement, his right thus initiated is 
not prejudiced by a refusal of the local land officers to receive his proofs of set- 
tlement, upon an erroneous Opinion that the land is reserved from saie. 





6. Rulings of Land Department, how far Conclusive.—The rulings of 
the land department on disputed questions of fact, made in a contested case, as 
to the settlement and improvements of a pre-emption claimant, are not open to 
review by the courts when collaterally assailed. 


. . Such Rulings, how Reviewed—The officers of the land depart- 
ment are specially designated by law to receive, consider, and pass upon proofs 
presented with respect to settlements upon the public lands with a view to secure 
rights of pre-emption. If they err in the construction of the iaw applicable to 
any case, or if fraud is practiced upon them, or they themselves are chargeable 
with fraudulent practices, their rulings may be reviewed and annulled by the 
courts when « cantroversy arises between private parties founded upon their 
decisions. But for mere errors of judgment upon the weight of evidence ina 
comested case before them, the only remedy is by appeal from one officer to 
another of the department, and finally to the President. 





In error to the Supreme Court of the state of Missouri. 

Mr. Justice Fre_p delivered the opinion of the court. 

This is a suit in equity, brought, according to the practice obtaining 
in Missouri, to settle the conflicting claims of the parties, arising from 
their respective patents, to a fractional section of land comprising thirty- 
seven acres and two-fifths of an acre, situated in that state. The plain- 
tiffs assert title to the premises under a patent issued to William M. Me- 
Pherson by the governor of the state, bearing date on the 27th of Feb- 
ruary, 1850, purporting to be for lands selected under the eighth section 
of the act of Congress of September 4th, 1841, entitled “ An act to ap- 
propriate the proceeds of the sales of the public lands and to grant pre- 
emption rights ;”’ (5 Stat. 453), and the defendants claim title to the prem- 
ises under a patent of the United States, bearing date on the 21st of July, 
1866, issued to the heirs of Thomas Chartrand upon an alleged pre-emp- 
tion right acquired by a settlement of their ancestor. 

The eighth section of the act of September 4th, 1841, declared that 
there should be granted to each state specified in its first section, and 
among them was the state of Missouri, five hundred thousand acres of 
land for purposes 6° internal improvement, the selection of the land in 
the several states to be made within their respective limits, in such 
manner as the legislatures thereof should direct, but in parcels conform- 
ably to sectional divisions and sub-divisions of the public surveys, and 
of not less than three hundred and twenty acres in each, from any pub- 
lic land except such as was or might be reserved from sale by any law 
of Congress or proclamation of the President. Several acts were passed 
by the legislature of Missouri for the selection and disposition of the 
land thus granted. One of them, passed on the 10of March, 1849, (Laws 
of Missouri of 1949, p. 64), authorized the governor of the state to dis- 

ose, at private sale, of so much of the land as then remained to be se- 

ected, and to issue to the purchasers certificates empowering them to 
locate the quantity purchased, in conformity with the act of Congress. 
The purchasers were to inform the governor of the lands selected, and 
he was to notify the secretary of the treasury that the selections were 
made for the state, and if approved by the secretary, patents were to is- 
sue to the purchasers. 

Where the land selected in any instance contained less than three hun- 
dred and twenty acres, the governor was required, upon the request of 
the purchaser and upon payment for the full amount, to relinquish the 
surplus to the United States. Of the certificates thus issued one was 
held by William M. McPherson, and under it a selection was made by 





him of the premises in controversy. Of this selection the governor of 
the state informed the secretary of the treasury on the 15th of Decem- 
ber, 1849, and requested his approval of it, at the same time relin- 
quishing to the United States the surplus between the amount selected 
and three hundred and twenty acres. At that time the supervision of 
the land office had been transferred from the secretary of the treasury to 
the secretary of the interior, whose department was created in March of 
that year. The selection of McPherson was accordingly brought to the 
latter’s attention and was approved by him on the 17th of January fol- 
lowing, subject, however, to any rights which may have existed at the 
time the selection was made known to the land officers by the agent of 
the state. On the 27th of February following, a patent of the state of 
Missouri for the premises was issued to McPherson by the governor. 
Upon the title thus conferred the plaintiffs repose, and ask judgment in 
their favor. 

In considering the validity of this title the first question for solution 
is whether the premises were then open to selection by the state. For 
whether the eighth section of the act of 1841 be construed as conferring 
a grant in presenti, operating to vest the title in the stute upon the se- 
lection of the land pursuant to its directions, notwithstanding the words 
of grant used ure in the future tense, in that respect resembling the grant 
of the state of North Carolina to General Greene, which was the subject 
of consideration by this court in the case of Rutherford v. Greene’s 
Heirs, reported in 2 Wheaton; or whether the be con- 
sidered as giving only the promise of a grant, and, therefore, requiring 
further legislation, or further action in some form of the government, 
to vest the title of the land selected in the state, as held, or, rather, im- 
plied, by the decision in the case of Foley v. Harrison, reported in 
15 Howard, the same result must follow if the land were not at the 
time open to selection. If not thus open, the whole proceeding on the 
— of McPherson and the governor of the state to appropriate the 
and, was ineffectual for any purpose. And that the land was not thus 
open we think there isno doubt. The land was then claimed as part of the 
commons of Carondelet. The villages of St. Louis and Carondelet, on the 
acquisition of Louisiana in 1803, and for many years previously, claimed 
as commons certain lands adjoining their respective settlements. Those 
of St. Louis extended south of the village of that name; those of Ca- 
rondelet to the north of its village, and a well known line was generally 
recognized as the boundary separating the commons of the two vil- 
lages. That line commenced onthe bank of the Mississippi at what is 
known as Sugar-Loaf Mound, about four miles south of the settlement 
of St. Louis, and two miles north of that of Carondelet, and ran westerly 
to the common fields of Carondelet. It was contended, in the contro- 
versy which subsequently arose between the cities of St. Louis and Ca- 
rondelet, that this line had been surveyed and marked by Soulard, a 
Spanish surveyor, previous to 1800, by order of the Lieutenant-Govern- 
or of the upper province of Louisiana. Be that as it may, it is clear that 
from the acquisition of the country, until June 13th, 1812, the land south 
of this line was claimed and used by the inhabitants of Carondelet as 
within their commons. On that day Congress passed an act confirming to 
the inhabitants of these villages their claims to their common lands. 2 
Stats. 748. The act was a present operative grant of all the inter- 
est of the United: States in the property used by the inhabitants of 
the villages as their commons. But it did not refer to the line 
mentioned or designate any boundary of the commons, but left that to 
be established by proof of previous possession and use. The act at 
the same time made it the } of the deputy surveyor of the terri- 
tory, to survey the out-boundary lines of the villages so as to include 
the commons respectively belonging to them, and make out plats of the 
surveys, and transmit them to the surveyor-general, by whom copies 
were to be forwarded to the commissioner of the general land office and 
the recorder of land titles. Nosurvey appears to have been made, as here 
directed, of the out-boundary line of the village of Carondelet until the 
year 1816, but its inhabitants claimed under the act the ownership and title 
of the land as part of their commons, up to the line mentioned on the 
north, as the same had been claimed ton used by them previously. In 
1816 or 1817, Elias Rector, a deputy surveyor, under instructions from his 
superior, made a survey of the commons, running the upper line abouta 
mile below the line alleged to have been established by Soulard. Some 
years afterwards, in 1834, another deputy surveyor, by the name of 
Joseph C. Brown, was ordered by the surveyor-general to retrace and 
mark anew the lines of this survey and connect them with the surveys of 
adjoining public lands and private claims. This was accordingly done 
by him; and it would seem by various proceedings of the authorities of 
Carondelet, that the survey thus retraced was at one time acquiesced in 
by them as a determination of the boundaries of their commons. They 
had a copy of it framed for the benefit of the town, and they introduced 
it in several suits with different parties as evidence of the extent of 
their claim. But at another time they denied the correctness of its 
northern line, which they insisted should be coincident with that 
alleged to have been run by Soulard. When St. Louis, in 1836, 
proceeded to subdivide her commons into lots down to the line of the 
survey, they gave notice, through a committee, that the lands below 
the alleged Soulard line were claimed as part of their commons ; 
and in 1855 Carondelet entered a suit against St. Louis for the pes- 
session of those lands. In the meantime the matter remained un- 

determined in the land department at Washington until the 23d of Feb- 
ruary of that year. During this period the commissioner of the general 
land officer repeatedly informed the local land officers that the tract was 
reserved from sale because it was claimed as part of the Carondelet com- 
mons, and on that ground their refusal to receive proofs of settlement 
from parties seeking to acquire a right of pre-emption was approved ; 
and appropriate entries stating such reservation were made in the books 
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of those officers. At one time, January, 1852, the secretary of the in- 
terior decided to have a new survey of the commons, and gave orders to 
that effect. The surveyor-general for Missouri having asked instructions 
as to the manner of the survey, and stating that in his opinion the 
new survey should include the land in controversy, the secretary 
then in office, the successor of the one who had ordered a new 
survey, re-examined the whole subject and recalled the direction for a 
new survey made by his predecessor, and held that as the surveys 
of 1816 and 1834 had been executed by competent authority, and 
for years acquiesced in by the inhabitants of Carondelet, both they and 
the government of the United States were estopped and concluded by 
them, and that in consequence the survey of 1816, as retraced in 1834, 
should be sustained, excluding therefrom a tract which had been reserved 
for a military post. This was the final determination of the boundaries of 
the Carondelet commons by that department of the government to which 
the supervision of surveys of public grants was entrusted. A few days 
before this determination was announced, the suit mentioned, of the city 
of Carondelet against the city of St. Louis, was commenced to obtain 
possession of the lands below the Soulard line, over a portion of which 
the St. Louis commons had been extended. That suit was finally dis- 
posed of by the judgment of this court in March, 1862, affirming that of 
the supreme court of the state, to the effect that both the government 
and Carondelet were concluded by the surveys stated. 

The act of 1812 contemplated that the out-boundary line of the vil- 
lage would be surveyed so as to include the commons claimed, in accord- 
ance with the possession of the inhabitants previous to 1803, and not ar- 
bitrarily, according to the caprice of the surveyor, and any line run by 
him was subject, like all other surveys of public grants, to the supervis- 
ion and approval of the land department at Washington. Until sur- 
veyed and the survey was thus approved, the land claimed by Caronde- 
let was, by force of the act requiring the survey and the establishment 
of the boundaries, necessarily reserved from sale. It was thus reserved, to 
be appropriated in satisfaction of the claim, if that should be ultimately 
sustained. Whenever in the disposition of the public lands any action 
is required to be taken by an officer of the land department, all proceed- 
ings tending to defeat such action are impliedly inhibited. The allow- 
ance of selections by the states, or of pre-emptions by individuals, 
of lands which might be included within grants to others, might there- 
fore, and in many instances, would interfere with the accomplishment of 
the purposes of the government. A sale is as much prohibited bya 
law of Congress, when to allow it would defeat the object of that law, 
as though the inhibition were in direct terms declared; and it is the 
general rule of the land department, and has been the rule from the com- 
mencement of the government, to holdas excluded from sale or pre-emp- 
tion lands which might, in the execution of the laws of Congress, fall 
within grants to others. And, therefore, in this case, until it was decided 
by the final determination of the secretary of the interior or of the 
Supreme Court of the United States, whether the northern line of the 
commons was that run, as alleged, by Soulard previous to 1800, or that 
retraced by Brown in 1834, the land between those lines, embracing the 
premises in controversy, was legally reserved from sale, and, consequently, 
from any selection by the state as part of its five hundred thousand acres 
granted by the act of September 4th, 1841. 

But there is another view of this case which is equally fatal to the 
claim of the plaintiffs. If the land outside of the survey as retraced by 
Brown in 1834 could be deemed public land, open to selection by the 
state of Missouri, from the time the survey was returned to the land 
office in St. Louis, it was equally open from that date to settlement and 
cone ern pre-emption by settlers. The same limitation which was im- 
posed by law upon settlement was imposed by law upon the selection of 
the state. In either case the land must have been surveyed and thus 
offered for sale or settlement. The party who takes the initiatory step 
in such cases, if followed up to patent, is deemed to have acquired the 
better right as against others to the premises. The patent which is after- 
wards issued relates back to the date of the initiatory act and cuts off 
all intervening claimants. Thus the patent upon a state selection takes 
effect as of the time when the selection is made and reported to the land 
office ; and the patent upon a pre-emption settlement takes effect from 
the time of the settlement as disclosed in the declaratory settlement or 
proofs of the settler to the register of the local land office. The action of 
the state and of the settler must, of course, in some way be brought 
officially to the notice of the officers of the government having in their 
custody the records and other evidences of title to the property of the 
United States before their respective claims to priority of right can be 
recognized. But it was not intended by the eighth section of the act of 
1841, in authorizing the state to make selections of land, to interfere 
with the operation of the other provisions of that act regulating the 
system of settlement and pre-emption. The two modes of acquiring 
title to land from the United States were not in conflict with each other. 
Both were to have full operation, that one controlling in a particular 
ease under which the first initiatory step was had. 

Nor is there anything in this view in conflict with the doctrines an- 
nounced in Frisbie against Whitney (9th Wallace 187), and the Yo- 
semite Valley case. 10 Statutes, 244. In those cases the court only 
decided that a party, by mere settlement upon the public lands, with the 
intention to obtain a title to the same under the pre-emption laws, did 
not thereby acquire such a vested interest in the premises as to deprive 
Congress of the power to on of the property; that, notwithstanding 
the settlement, Con could reserve the ands for sale whenever they 


might be needed for public uses, as for arsenals, fortifications, light- 
houses, hospitals, custom-houses, court-houses, or other public purposes 
for which real property is required by the government; that the settle- 
ment, even when accompanied with an improvement of the property, 





did not confer upon the settler any right in the land as against the 
United States, or impair in any respect the power of Congress to dispose 
of the land in any way it might deem proper; that the power of regu- 
lation and disposition conferred upon Congress by the constitution only 
ceased when all the preliminary acts prescribed by law for the acquisi- 
tion of the title, fated the payment of the price of the iand, had 
been performed by the settler. When these prerequisites were com- 
plied with, the settler for the first time acquired a vested interest in the 
premises, of which he could not be subsequently deprived. He was 
then entitled to a certificate of entry from the local land officers, and 
ultimately to a patent of the United States. Until such payment and 
entry the acts of Congress gave to the settler only a privilege of pre- 
emption in case the lands were offered for sale in the usual manner, 
or is, the privilege to purchase them in that event in preference to 
others. 

But whilst, according to these decisions, no vested right as against 
the United States is acquired until all the prerequisites for the acqui- 
sition of the title have been complied with, parties may, as against each 
other, acquire a right to be preferred in the purchase or other acqui- 
sition of the land, when the United States have determined to sell or 
donate the property. In all such cases the first in time in the com- 
mencement of proceedings for the acquisition of the title, when the 
same are regularly followed up, is deemed to be the first in right. So 
in this case Chartrand, the ancestor, by his previous settlement in 1835, 
upon the premises in controversy, and residence with his family, and 
oa Hyogo to prove his settlement and enter the land, obtained a better 
right to the premises, under the law then existing, than that acquired by 
McPherson by his subsequent state selection in 1849. His right thus 
initiated could not be prejudiced by the refusal of the local officers to 
receive his proofs upon the declaration that the land was then reserved, 
if in point of fact the reservation had then ceased. The reservation 
was asserted, as already mentioned, on the ground that the land was 
then claimed as a part of the commons of Carondelet. So soon as the 
claim was held to be invalid to this extent by the decision of this 
court, in March, 1862, the heirs of Chartrand presented anew their 
claim to pre-emption, founded upon the settlement by their ances- 
tor. The act of Congress of March 3d, 1853 (10 Statutes 244), pro- 
vided that any settler who had settled, or might thereafter settle on 
lands previously reserved on account of claims under French, Spanish, 
or other grants, which had been or should thereafter be declared invalid 
by the Supreme Court of the United States, should be entitled to all the 
rights of pre-emption granted by the act of September 4th, 1841, after 
the lands were released from reservation, in the same manner as if no 
reservation had existed. With the decision declaring the invalidity of 
the claim to the land in controversy, all obstacles previously interposed 
to the presentation of the claim of the heirs of Chartrand, and the proofs 
to establish it, were removed. According to the decisions in Frisbie v. 
Whitney, and the Yosemite Valley case, Congress might then have 
withdrawn the land from settlement and ee nage and granted it di- 
rectly to the state of Missouri, or reserved it from sale for public pur- 
poses, and no vested right in Chartrand or his heirs, as against the United 
States, would have been invaded by its action. But having allowed by 
its subsisting legislation the acquisition of a right of preference as against 
others, to the earliest settler, or his heirs, the way was free to the prose- 
cution of the claim of the heirs. 

If the matter were open for our consideration, we might perhaps doubt 
as to the sufficiency of the proofs presented by the heirs of Chartrand 
to the officers of the land department,to establish a right of pre-emption 
by virtue of the settlement and proceedings of their ancestor, or by vir- 
tue of their own settlement. Those proofs were, however, considered 
sufficient by the register of the local land office, by the commissioner of 
the general land office, on appeal from the register, and by the secretary 
of the interior, on appeal from the commissioner. There is no evidence 
of any fraud or imposition practiced upon them, or that they erred in 
the construction of any law applicable to the case. It is only contended 
that they erred in their deductions from the proofs presented, and for 
errors of that kind, where the parties interested had notice of the pro- 
ceedings before the land department, and were permitted to contest the 
same, as in the present case, the courts can furnish no remedy. The offi- 
cers of the land department are specially designated by law to receive, 
consider, and pass upon proofs presented with respect to settlements 
upon the public lands, with a view to secure cae of pre-emption. If 
they err in the construction of the law applicable to any case, or if frauds 
are practiced upon them, or they themselves are chargeable with fraudu- 
lent practices, their rulings may be reviewed and annulled by the courts 
when a controversy arises between private parties founded upon their 
decisions. But for mere errors of flames upon the weight of evidence 
in a contested case before them, the only remedy is by appeal from one 
officer to another of the department, and finally to the President. It 
may also be, and probably is true, that the courts may furnish, in proper 
cases, relief to a party where new evidence is discovered which, if pos- 
sessed and presented at the time, would have changed the action of the 
land officers. But, except in such cases, the ruling of the department 
on disputed questions of fact made in a contested case must be taken, 
when that ruling is collaterally assailed, as conclusive. 

In this case, therefore, we can not enquire into the correctness of the 
ruling of the land department upon the evidence presented of the settle- 
ment of Chartrand, the ancestor, or of his heirs. f 
ent issued by the United States, taking effect as of the date of such set- 
tlement, overrides the patent of the state of Missouri to McPherson, 
even admitting that but for the settlement the land would have been 
open to selection by the state. 

Decree affirmed. 








t follows that the pat- . 
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Agency—Delivery to Agent of Authorization signed 
in Blank—Fraudulent Alteration by Erasure. 


ANGLE vy. THE NORTHWESTERN MUTUAL LIFE INSURANCE 
COMPANY. 


Supreme Court of the United States, No. 857, October Term, 1875. 


The complainant solicited of the respondent corporation a loan of ten thousand 
dollars. ran the negotiations were made through a sub-agent of the company 
appointed by the company’s state agent. At the request of this sub-agent the 
complainant signed in biank and delivered to such sub-agent an instrument of 
the following tenor : 

**Pay to 


epigeae me .G. kets 
By filling these blanks, and by erasing with black lines the words ‘‘in drafts 
to the order of,’’ and by inserting in a blank space following the words erased, 


the words ‘‘in current funds,’’ the sub-agent made the instrument read as fol- 


lows: ‘ Pay to [the person named] on sccount of bond and mortgage in cur- 
rent funds. H.G. ANGLE.’’ This instrument, so fraudulently altered, the 


sub-agent presented at the main office of the company, and drew the ten thous- 
and dollars ‘‘in current funds,’’ and thereupon absconded. Held, that the com- 
pany were liable to make good the loss. Otherwise, it seems, if the agent had 
done no more than fill at his discretion the blanks in the instrument with appro- 
priate words. 


Argument,—The principle applicable in such a case is the same as that which 
obtains in the case of negotiable instruments, which is, that where a party ta 
such an instrument intrusts it to another for use as such, with blanks not filled 
up, such instrument, so deiivered, carries on its face an implied authority to 
complete the same by filling up the blanks so as to perfect, in his discretion, 
what is incomplete ; but that the authority implied from the existence of the 
blanks would not authorize the person intrusted with the instrument to vary or 
alter the muterial terms of the instrument, by erasing what is written or printed 
as a part of the same, nor to pervert the scope and meaning of the same by fill- 
ing the blanks with stipulations repugnant to what was plainly and clearly ex- 
pressed in the instrument before it was so delivered. 


Appeal from the Circuit Court of the United States for the District 
of Iowa. 

Mr. Justice CLirrorp delivered the opinion of the court. 

Persons dealing with an agent are entitled to the same protection as if 
dealing with the principal, to the extent that the agent acts within the 
scope of his authority. 

Pursuant to that rule it is settled law, that where a party to a negotia- 
ble instrument intrusts it to another for use as such, with blanks not 
filled up, such instrument, so delivered, carries on its face an implied 
authority to complete the same by filling up the blanks; but the author- 
ity implied from the existence of the blanks, would not authorize the 
person intrusted with the instrument, to vary or alter the material terms 
of the instrument by erasing what is written or printed as part of the 
same, nor to pervert the scope and meaning of the same by filling the 
blanks with stipulations repugnant to what was plainly and clearly ex- 
pressed in the instrument before it was so delivered. 

By virtue of the implied authority, such a depositary may perfect, in 
his discretion, what is incomplete, by filling the blanks, but he may not 
make a new instrument by erasing what is written or printed. nor by fill- 
ing the blanks with stipulations repugnant to the plainly expressed in- 
tention of the same, as shown by its written or printed terms. Goodman 
v. Simonds, 20 How. 361; Bank v. Neal, 22 Id. 108. 

Much reference to the pleadings will be unnecessary, as the questions 
presented for decision arise chiefly out of the facts deducible from the 
proofs exhibited in the record. Suffice it to say, in that regard, that the 
suit was instituted by the complainant to procure a decree that the bond 
and mortgage, and the two fire insurance policies, described in the bill 
of complaint, were delivered and assigned to the respondents without 
consideration, and to obtain a decree setting aside said bond and mort- 
gage, and for a return of said policies, the same having been delivered 
to the respondents as additional security for a loan of ten thousand 
dollars, the proceeds of which never came to the hands of the complain- 
ant; and he charges that the proceeds of the loan-were never for- 
warded to him by his authority, that if the insurance company ever 
paid the same in current funds to the person through whom the loan 
was negotiated, upon any order signed by him, as pretended by the 
respondents, the order was forged by the party who presented it or by 
some person interested, to cheat and defraud the complainant out of 
the money. 

Service was made and the corporation respondents appeared and filed 
an answer, in which they allege that the bond, mortgage, and fire poli- 
cies were duly delivered to the company by the agent of the ciagioies: 
ant, and they deny that the order for the payment of the proceeds of the 
loan was forged, and aver that they made the payment to the person who 
—— it, in good faith. Proofs were taken, and the court, having 

eard the parties, entered a decree dismissing the bill of complaint, and 
the complainant appealed to this court. 

Sufficient appears to show that the respondents are a corporation cre- 
ated by the laws of Wisconsin, and that they were doing a life insurance 
business throughout the northwestern states, and it also appeared that 
they were accustomed to loan money on real estate securities. Agents 
were appointed by the respondents, in the different states, whose duty it 
was to solicit applications for policies and to transact other matters con- 
nected with their insurance business. 

State agents were appointed by the company, but it is conceded that 
they in turn appointed sub-ugents to perform the same duties, and it ap- 
pears that the commissions for all such services were paid by the com- 
pany to the state agents. 












Applications for loans of money were frequently made to the company 
through the state agents, and it appears that such agents of the company 
were furnished with blank forms for such applications, and for the ap- 
praisement of realestate intended as security forsuch loans. Whenan 
application for a loan was made, the blank forms were filled up by the 
agent, and it was the business of the borrower to furnish abstracts of the 
title of the realestate offered as security, all of which were transmitted 
by the agent to the home office for examination, and if approved, the 
course of business was that the bond and mortgage were prepared and 
forwarded to the agent to be delivered to the applicant for execution and 
return. 

Of course the applicant might still refuse to execute the bond and 
mortgage, but if he was satisfied with the terms of the instruments, and 
completed the same, they were given back to the agent, and were by him 
returned to the company, and it seems that the money loaned was usually 
transmitted to the applicant by means of a draft payable to the order of 
the borrower, or, in certain cases, the money was paid by the company at 
the home office, pursuant to the written order of the borrower, evi- 
denced by a receipt on the back of the order by the person in whose favor 
it was drawn. Such,papers from the home office to the borrower, and 
from the borrower to the company, it is conceded, are usually mailed to 
the state agént, and that they pass through his office, but it is insisted by 
the respondents, that he has no interest in the business, and that he re- 
ceives no compensation from the company for his services. 

Sub-agents, it is conceded, were employed by the agents appointed by 
the company, and it appears that I. T. “Martin, during the winter and 
spring of 1871, was a regular agent of the company, appointed for the 
state of Iowa, and that he employed one C. W. pete § as sub-agent, 
to solicit applications for life insurance, and that Copeland claimed to be 
the agent of the company to effect loans in their behalf on security of real 
estate, and that he represented to the complainant that he, the sub-agent, 
could procure for the complainant a loan from the company of ten thous- 
and dollars on such security. 

Both the complainant and Copeland then resided at Cedar Rapids, 
and it was at that place and about that time, that the former was _intro- 
duced to the latter, and it appears that Copeland was, at that time, can- 
vassing for the ya wy to procure customers to take policies in the 
company, and to induce persons to take loans from the company on se- 
curity of real estate. About the same time Copeland published a card 
in one or more of the local newspapers, representating that he was the 
agent of the company, and it appears that he exhibited to the complain- 
ant pamphlets, circulars, and other documents, of the kind prepared and 
distributed by the state agents, as the means of extending the business 
of the company, and that notice was published by the same party, in 
one or more of the local journals, in which he is described as the agent of 
the insurance company. 

Evidence entirely satisfactory was introduced, showing that it was dur- 
ing that period that the complainant commenced negotiations with Cope- 
land to obtain for him a loan from the company for the sum of ten thous- 
and dollars, to be secured by bond, and mortgage of real estate. Conver- 
sation ensued between them, and the evidence shows that Copeland told 
the complainant that he was going to quit preaching, and that he had 
made arrangements to act as attorney forthe said insurance company, 
that he had already secured a loan for one person, and that, being an 
intimate friend of the general agent, he mail get the money, whenever 
he recommended a loan. 

Blank forms were requisite, and it appears that Copeland furnished the 
complainant with a printed blank form of an application for a loan, and 
that he requested the complainant merely to insert the description of the 
property to be offered as security, and his valuation of the same, stating 
that he, the agent, would fill the other blanks and send the application 
forward. Accordingly the complainant inserted the description of the 
property, giving his valuation of the same in figures, and also gave the 
name of his wife and the date of the instrument, and his own name and 
place of residence. Incomplete, though the instrument was, yet the wit- 
ness states that he delivered it to Copeland, and that he, the witness, 
never saw it afterwards until he gave his deposition in the case, and that 
the endorsements on the back of the instrument, were not there when it 
left his possession. 

Due notice was received by the complainant, from the president of 
the company, that his application for the loan was accepted, and he 
was also informed, in the same communication, that abstracts of the 
title of the property and certain certificates were required to show 
that the property was free of incumbrances and liens, and that when 
the same were received, if found to be correct, that their attorney 
would prepare the bond and mcrtgage, and foward the same to him 
for execution. 

Such abstracts and certificates were procured by the complainant, at 
the instance of Copeland, and they were delivered by the complainant to 
him at his request, and it appears that Copeland presented to the com- 
plainant the bond and mortgage, ready for his signature, he having pro- 
cured the signature of the complainant’s wife to the mortgage before the 
instruments were exhibited to the complainant for execution. They were 
signed by the complainant at his house, no one being present except his 
wife and Copeland, and the complainant testifies that fe then and there 
delivered the same to Copeland, together with two fire policies of insur- 
ance, in order that the fire policies might be endorsed by the agent of 
the aay tp issuing the same, in a way to make the loss, if any, pay- 
able to the corporation respondents. Decisive proof that Copeland re- 
ceived the bond and mortgage for record and transmission is also exhib- 
ited by the receipt which he gave in behalf of the company, and which 
he signed as agent. 

Throughout the whole transaction the negotiations with the complain- 
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ant were conducted by Copeland, and the evidence shows beyond doubt 
that all the instruments and documents which were delivered by the com- 
plainant to Copeland, were by him delivered or transmitted to the state 
agent of the company, and that they were all forwarded by the lutter to 
the company at their home office, where the officers of the company 
transact all their business. 

Such applications for loans are usually made direct to the executive 
committee, and are required to be signed by the party desiring the loan, 
and when the loan papers have been perfected, the company pay to the 
owner directly, vither in checks or drafts to his order, untess the bor- 
rower, by written request or order, may have otherwise directed, but the 
president, in his testimony, admits that the state agent sometimes for- 
wards applications to the executive committee for parties residing in the 
state, and that the home office does advise such parties through him, of 
the action of the company in respect to such applications. Cases of the 
kind, therefore, it may be assumed, had occurred before, where the bus- 
iness was transacted through the state agent, but if not, still it is proved 
beyond all doubt that all the negotiations with the complainant were 
conducted by the sub-agent, and that all the propositions to and from the 
company iu respect to the loan in question, were transmitted to the com- 
pany through the same state agent. 

Satisfactory abstracts and certificates having been forwarded, and the 
due execution and delivery of the bond and mortgage having been pro- 
cured, nothing remained to be done to enable Copeland to carry his fraud- 
ulent scheme into effect, except to get an order for the money in such a 
form that he could convert the fund to his own use, without danger of 
immediate exposure and detection. Antecedent conversations between 
the parties made it known to him that the complainant expected to re- 
ceive the proceeds in drafts payable to his own order, it appearing that 
the complainant had told him that he wanted the amount in two drafts, 
one for six thousand dollars and the other for four thousand dollars, each 
payable to his own order. Apprised of what the complainant desired, 

e doubtless thought it prudent to seem to conform to his expressed wish. 
Circumstances occasioned some delay, but Copeland finally informed the 
complainant that the papers had gone forward, aud stated that notice 
that the papers were satisfactory might come any day, and suggested 
that the complainant might as well sign the blank order for the money. 
adding that he “ would fill it out,” and the witness testifies that he looked 
at the blank, and seeing that it contained the words “in drafts to the or- 
der of,” he put his signature to it and placed it in the drawer of Cope- 
land, and went home. 

Taken as a whole, the evidence satisfies the court, beyond all doubt, 
that the blank form from which the complainant signed was without 
date, except the year, which was in printed figures ; thatit contained no 
direction except the printed word “To,” followed by a blank; that it 
did not contain the name of any payee nor anything upon the subject, 
except the printed words “ Pay to,” followed by a blank; that it did not 
specify any amount, nor contain anything upon the subject, except the 

rinted word ‘dollars,’ preceded by a Blank ; that it did not specify 

or what the payment was to be made, nor did it contain anything upon 

the subject, except the printed words ‘‘on account of,” followed by a 
blank ; and that it contained nothing in respect to the medium of pay- 
ment, except the printed words “in drafts to the order of,” the word 
“of” immediately preceding the name of the plaintiff, H. G. Angle, 
and so close to the first initial of the signature as to leave no blank be- 
tween the erased sentence and the name of the complainant. 

Subsequent to the time when the blank form was signed by the com- 
plainant, and was left in the drawer of Copeland, the printed words 
“drafts to the order of,” just preceding the signature of the complainant, 
were erased, evidently with pen and ink, and the words “current funds” 
were inserted in writing between the printed word “in” and the word 
* drafts,’ which is the first word of the sentence “‘ drafts to the order 
of,” the effect of which was to authorize the company to pay the pro- 
ceeds of the loan “in current funds,”’ instead of “drafts to the order of” 
the signer of the blank form. 

Armed with that instrument, the blanks having been filled, and the 
words ‘‘current funds’’ having been inserted, in lieu of the words “drafts 
to the order of,” which were erased, Copeland went to the home office 
and obtained the whole proceeds of the loan, and absconded with the 
whole amount. - 

Full power to receive the proceeds of the loan would have been con- 
ferred upon the person who presented it, even if the holder of the blank 
form hall done nothing more than to fill the blanks, contained in the in- 
complete instrument, but it is quite obvious that if he had merely filled 
the blanks of the instrument, the company would have been obliged to 
make the payment “in drafts to the order of” the complainant, which, 
it is easy to see, would have defeated the fraudulent intent of the party 
who presented it fur payment, as the drafts, if payable to the ak or of 
the complainant, could not be by that party converted into current 
funds. Had he merely filled the blanks, the body of the completed in- 
strument would have read as follows, to wit: Pay to [the person named] 
ten thousand dollars, on account of bond and mortgage, in drafts to the 
order of H. G. Angle. Evidentally such an instrument would not have 
answered the purpose of the holder of the blank form, if he intended 
to betray his trust, and to convert the. proceeds of the loan to his own 
use, without the consent of the lawful owner of the fund. 

Blanks necessary to meng omg the instrument and render it operative, 
it ae be admitted, might be filled by the holder of the instrument, but 
it is clear that it was not possible, within the meaning of that rule, to 


give the instrument such a form as would make it answer the supposed 
raudulent intent, without doing violence to the scope and design of the 
diank form, as evidenced by the printed terms it contained, which, as 
outlines, plainly indicate that the signer required that 


the payment of 





the proceeds of the loan should be made in drafts to his own order. 
Manifest as that indication was, and as it would be, even to the casual 
reader, it became necessary, in order to make the completed instrument 
answer the fraudulent intent of the holder, to change the scope and de- 
sign of the same, which he effectually accomplished by erasing the printed 
words “drafts to the order of,” which immediately preceded the name of 
the signer, as before explained, and by inserting the words “current 
funds ” between the erased word “ drafts’ and the word “in,’’ between 
which and the erased word * drafts” there was a-short blank, scarcely 
sufficient to admit the written words * current funds,’’ as will be seen 
by reference to the instrument actually presented to the company, which 
was sent up with the transcript as an original paper. 

Compare the altered instrument with what it would have been if 
nothing had been done to it except to fill the blanks, and the criminal 
character of the act is manifest. By the erasure and insertion of the 
words “current funds” it was made to read as follows: Pay to [the 
person named] ten thousand dollars, on account of bond and mortgage, 
in current funds. 

Such an alteration, it is insisted by the complainant, is not and cannot 
be justified by any implication which arises from the existence of blanks 
in the instrument, inasmuch as the alteration consists both of the erasure 
of material words and the insertion of other material words in lieu of 
those erased, which change the scope and legal effect of the instrument 
from what it would have Yoon if the blanks had been filled without any 
such erasure and insertion. 

Complainant concedes that blanks in such an instrument may be fill- 
ed by the person to whom it is intrusted for use, but he contends that 
the said alterations made in the instrument in this case were a forgery, 
which renders the completed instrument void, and the court here con- 
curs in that proposition. 

Negotiable instruments are trequently delivered for use, with blanks 
not filled, and in respect to such instruments, it is held that where a par- 
ty to such an instrument, intrusts it to the custody of another for use, 
with blanks not filled up, whether it be to accommodate the person to 
whom it was intrusted, or to be used for the benefit of the signer of the 
same, such negotiable instrument carries on its face an implied author- 
ity to fill up the blanks necessary to perfect the same; and the rule is 
that, as between such party and innocent third parties, the person, to 
whom the instrument was so intrusted, must be deemed the agent of the 
party who committed the instrument to his custody, in filling the blanks 
necessary to perfect the instrument. Violet v. Patton, 5 Cran. 142; Rus- 
sell v. Langstaffe, 2 Doug. 514 ; Collis v. Emmet, 1 H. Black, 513; Mon- 
tague v. Perkins, 22 Eng. L. & Eq. 516. 

Questions of the kind most frequently arise in respect to negotiable in- 
struments, but the court here is of the opinion that the same rule is 
properly applicable to the case before the court. Authority to act for 
another may be express, or it may in certain cases, be implied, but an 
implied authority has its limitations as well as that which is express. Ex- 
amples to prove that proposition exist everywhere, but it would be diffi- 
cult to give one more apposite and striking than the one presented by 
the case in decision, where the authority to fill blanks is implied from 
their existence in an instrument intrusted to another for use. 1 Greenl. 
Ev. 12th ed., sec. 567. 

Beyond all doubt such a party may fill every blank which it is necessary 
shouid be filled to perfect the instrument and render it operative, within 
its scope and design, if the terms or words of the instrument suffi- 
ciently indicate what that scope and design are. Cases arise, it must be 
conceded, where a party signs his name to a blank paper, and intrusts 
the paper containing bis signature to another for use, but it is sufficient 
to say upon the subject, that the case before the court is not of that 
character. Instead of that the blank form signed by the complainant 
contained terms clearly indicating that the money was to be paid on ac- 
count of “the bond and wy, oll and that the signer of the blank 
form required the payment to be made “in drafts to the order of”’ the 
signer of the same, and it was no more competent for the person to 
whom it was intrusted, in that state of the case, to erase the words 
‘** drafts to the order of,’ and to insert in the short blank preceding that 
sentence, the words ‘‘ current funds,”’ than it would have been for that 
person to have prepared and executed a new instrument in the name of 
the signer, requesting the company to pay the proceeds to the order of 
the holder of the blank form. 

Argument is scarcely necessary to support that proposition, as it is 
self-evident that the erasure of the words “drafts to the order of,” 
changed the manifest scope and design of the incomplete instrument, 
and it is equally clear that the words ‘‘current funds,” which were in- 
serted, are utterly repugnant to the printed terms ‘drafts to the order 
of,” which were erased by black lines. Bank v. Douglas, 31 Conn. 180. 

Properly applied that case is decisive of the present case. It appears 
that the defendant in that case put his name upon an inchoate bill of 
exchange, drawn and signed by the mzker, on a certain firm, blanks be- 
ing left for the date, amount, time of payment, and the name of the 
payee, and that the defendant delivered the paper, thus endorsed, to the 
maker of the same, who struck out the name of the place where, it was 
made, and the name of the firm on which it was drawn, and filled out 
the instument, so as to make it a promissory note for three thousand five 
hundred dollars, payable to the order of another party. Upon these facts 
the court held that an inference arose, which in favor of a bona _fide 
holder of the paper, was irresistible, that the person, to whom the paper 
was intrusted, was authorized,by filling the existing blanks, to complete 
the instrument and to fill the blanks, so as to bind the defendant as en- 
dorser of a bill of exchange, drawn by him on the firm therein named, for 
any sum, payable at any time and place. But, say the court, no infer- 
ence or presumption of authority, can arise that he might turn the bill 
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drawn on one firm into a bill drawn on another, or to turn it into a prom- 
issory note, Neither dictum nor discision, say the court, has been cited 
to warrant such a claim, and they add that they suppose that none such 


can be found. Suit in that case was brought by the bank, claiming to 
be an innocent holder, but the court held that, notwithstanding the 
erasures, unmistakable evidence of the original character of the instru- 
ment remained, and that the evidence was amply sufficient to excite dis- 
trust and make it the duty of any one to whom the paper was offered to 
enquire, when and by what authority, such erasures and alterations had 
been made. Gardner vy. Walsh, 32 Eng. L. & Eq. 162. 

Where blanks exist, in negotiable securities, delivered to another for 
use, the custody of the paper, under such circumstances, gives the cus- 
todian the right to fill the blanks, but it does not confer authority to 
make any addition to the terms of the notes, and if any such, of a ma- 
terial character, are made by such a party, without the consent of the 
party from whom the paper was received, it will avoid the note even in 
the hands of an innocent holder. Ivory v. Michael, 33 Missouri, 490. 

Proof was given in that case that the parties had for many years been 
in the habit of endorsing for each other, that the defendant endorsed 
the note, which was in plank, as to the time of payment, and was paya- 
ble without defalcation or discount. Before using it the other party filled 
the blank with thirty days, and added after the word discount, “ bearing 
ten per cent. after maturity.”” Attempt was made in argument to sus- 
tain the right to make the addition to the note, because it was delivered 
before the blank was filled, bnt the court held that the insertion of the 


words, “bearing ten per cent. after maturity,” was not the filling of a, 


blank, and that it rendered the note invalid. Wood v. Steele,6 Wall. 80. 

Persons intrusted with negotiable securities for use by the parties to 
it, may, if it contains blanks, fill the same, but Mr. Parsons, P ct he 
admits that rule to its fullest extent, adds that if one materially changes 
words which are printed or written, the note by such change would be 
rendered invalid, and certainly it must be so if the change substantially 
varies the scope of the instrument, to the prejudice of the party from 
whom it was obtained. 2 Pars. on B. & N. 566. 

Suppose that is so, still it is insisted by the respondents that the rule 
is not applicable, in this case, because they had not notice of the defect 
in the blank order, but the court here is entirely of a different opinion. 
Even the holders of negotiable securities, taken in the usual course of 
business, before the securities fall due, are held chargeable with notice, 
where the marks on the instrument are of a character to apprise one to 
whom the same is offered of the alleged defect. Goodman v. Simonds, 
20 How. 365. 

When it is proposed to impeach the title of a holder, for value, by 
proof of any facts and circumstances outside of the written instrument 
itself, it is a very different matter. He is then tobe affected, if at all, by 
what has occurred between other parties, and he may well claim an ex- 
emption from any consequences flowing from their acts, unless it be first 
shown that he had knowledge of such facts and circumstances at the time 
the transfer was made. These principles are of universal a pplication, 
but where a person takes a negotiable security which, upon the face of it, 
is dishonored, he cannot, says, Taney, Ch. J., be allowed or given the 
privileges which belong to a bona fide holder. Andrews v. Potter; 13 
Pet. 65. fF 

If he chooses to receive it under such circumstances he takes it with 
all the infirmities belonging to it, and is in no better condition than the 
person from whom he received it; and the same doctrine was enforced 
and applied in a subsequent case, where, in speaking of a promissory 
note, so marked as to show for whose benefit it was to be discounted, the 
court held that all those dealing in paper ‘‘ with such marks on its face, 
must be presumed to have knowledge of what it imported.” Fowler vy. 
Brently,, 14 Pet. 318; Brown vy. Davis, 3 Term. 80. 

Actual notice in such a case is not required, even in suits founded upon 
negotiable securities, where the evidence of its infirmity consists of mat- 
ters apparent on its face; nor is any different or stricter rule applicable 
in cases like the present, it appearing that the printed words, though 
erased, so as to be inoperative, were still entirely legible, even to the 
casual reader, and that the words “current funds”’ inserted before the 
erased word “ drafts ’’ were plainly repugnant to the erased words ‘drafts 
to the order of,’’ which followed them in the same connection. 

Constructive notice in such cases is held sufficient, upon the ground 
that when the party is about to perform an act which he has reason to 
believe may affect the rights of third persons, an enquiry as to the facts is 
a moral duty and diligence an act of justice. Whatever fairly puts a 
party upon enquiry in such a case is sufficient notice in equity, where the 
means of knowledge are at hand; and if the party, under such cireum- 
stances, omits to enquire and proceeds to do the act, he does so at his 
peril, as he is then chargeable with all the facts which by a proper en- 
quiry he might have ascertained. Hawley v. Cramer, 4 Cow. 712; Hill 
v. Simson, 7 Ves. Jr. 170; Kennedy v. Green, 3 Myl. & Keen, 722: 
Booth v . Barnum, 9 Conn. 286; Pitny v. Leonard 1 Paige, 461; Pringle 
v. Phillips, 5 Sand. 157. 

Authorities to show that the material alteration of a written instru- 
ment renders it void is unnecessary, as it is a principle of universial ap- 
plication. ‘ 

Decree reversed and the cause remanded, with direction to enter a de- 
cree in favor of the complainant. 





Book Notice. 


CooLey on Taxartion.—A Treatise on the Law of Taxation. 
Tuomas M. Coo.ry, LL. D., Chicago: Callaghan & Co. 1876. 
Judge Cooley’s treatise on taxation which has been advertised as being 

in press for some time, has at last made its appearance. It is essentially 
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and entirely different from the recent work of Mr. Hilliard on the same 
subject. The author says in his preface: ‘The decisions in this coun- 
try on the subject of taxation have become so numerous, that it would 
be impossible to give abstracts of them all, within any reasonable com- 
pass. The author has thought it preferable, instead of attempting a di- 
gest of them, to group the references about the controlling principles. 
The tax systems of the several states, are so dissimilar, that a mere di- 
gest of the cases is exceedingly liable to mislead, by giving, as a general 
rule of law, what is only a conclusion from a local law or custom. There 
are, or should be, general principles underlying all the cases; and an 
understanding of them will enable one to make use of decisions under 
the various tax systems, without confusion.” 

It is upon these principles only, that a valuable and useful book on 
the all-important subject of taxation can be written. A digest or an ab- 
stract of the decisions of the different states will be found a most unre- 
liable guide, unless the special laws or customs on which they are based 
are known. But there are certain great principles which underlie the 
system relating to taxes, which, once unfolded and explained, make the 
application of local law reasonably certain and definite. The prepara- 
tion of a good treatise on taxation must involve not merely the essence 
of the decided cases, but it must examine the questions philosophically. 
It is this manner of treatment which the learned author has attempted, 
and in which he has certainly been eminently successful. His work is 
both theoretical and practical. ‘ 

The elementary principles pertaining to the subject are lucidly ex- 
pounded, and their application in practice, as determined by the adjudi- 
cations, are pointed out and shown Great industry is exhibited, and 
ubout all the cases of any value are cited in the notes, to support the 
propositions of the text, and liberal extracts are made from the judg- 
ments when they are deemed of especial importance. The history 
und phisosophy of the law of taxation are given with fullness and 
accuracy, and the different kinds of taxes—the nature of the power to 
tax—limitations on the taxing power—the purposes for which taxes may 
be laid—their equality and uniformity and apportionment—curing de- 
fects in tax yroceedings—voting the tax—the assessment, sale, etc., are 
ull very fully considered. The chapters on the taxation of business- 
taxes under the power of police taxation, by special assessment and local 
taxation under legislative compulsion,are unusually interesting and very 
valuable. The book concludes with an able and exhaustive chapter 
on the remedies for illegal and unjust taxation, in which all the law and 
the authorities are grouped, and which must be found. very useful to 
every one examining the question. Taken altogether the work may be 
fairly placed side by side with the treatise on Constitutional Limitations, 
and this is giving it high praise. The profession expected a good book 
from Judge Coviey, and they have not Sem disappointed. It is of rare 
and exceptional merit, and it must necessarily find its way to the 
shelves of every lawyer who desires to be thoroughly posted upon a 
subject which at this time engrosses the attention, and is deeply felt by 
all the people. , D. W. 


Notes of Recent Cases. 


Master and Servant—Injury to Servant—Risks Incident to 
Nature of Employment.—(fi/ders/eeve v. Fort Wayne, Jackson and 
Saginaw Railroad Co.* In the Supreme Court of Michigan. A rail- 
road employee was killed in coupling a car that was lower than the rest. 
He had fully understood the risk incident to the use of the car, but had 
not protested against its use to his employers, nor received from them 
any assurance that its use would be discontinued. The case was held 
not to be un exception to the rule that leaves the servant to bear the con- 
sequences of all the ordinary risks incident to hisemployment. Opinion 
of the court (in full) by Cooley, J. The plaintiff as administratrix has 
recovered aguinst the defendant a judgment for damages occasioned by 
the killing of the intestate, who was a servant in defendant’s employ. 
The accident occurred while the intestate was engaged in coupling two 
cars, one of which was lower than the other, rendering the act of coup- 
ling peculiarly difficult and dangerous. The gravamen of the ——- 
is the negligence of defendant in making use of this low car and sub- 
jecting its servants to the consequent risks. It is not claimed that the 
difficulty and danger were unknown to the intestate; on the contrary, 
much evidence was given on the part of the plaintiff to show that the 
danger was well understood by the intestate, and the car had a bad 
reputation among the employees of defendant. What the bad reputa- 
tion was for does not very distinctly appear, though the evidence tends 
to show that it was rather because its construction,—it being an old 
mail-car,—made it inconvenient for use, than for any other reason. 
This, however, is not very material. No question is made but that any 
difficulty that existed in ‘coupling the car was understood by the intes- 
tute. The question in the record is whether there was any evidence 
tending to establish a claim against the defendant. On the argument it 
has been assumed on both sides, that the rule of law which leaves the 
servant to bear the consequences of all the ordinary risks incident to 
his employment, ought to remain undisturbed. Both parties rely upon 
the case Of Davis v. Detroit & Milwaukee R. R. Co., 20 Mich. 105, in 
which that rule was examined arid approved, as a rule reasonable in 
itself, as it affected the particular relation of naan er and employed, 
and as being also an important rule of public policy in its tendency to 
insure caution and vigilance on the part of persons employed. The 
plaintiff relies upon exceptions to that rule, and claims to recover on 
the ground either that the defendant was guilty of a breach of duty to its 
employees in making use of a dangerous vehicle, or that it was culpable 





*Taken from 3 Am. L. Times and Reports, N. 8. 118. 
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in not discontinuing its use in accordance with what were equivalent to | that Judge Treat has been absent from his conrt for a single day on 


assurances to the persons employed, that the car should be replaced by 


account of sickness or other causes. During the second week the two 


another. If the evidence tends to show a breach of duty in either of | judges sat together and disposed of a large amount of important business. 


these particulars, it is insisted there was a case for the jury based upon 
the negligence of the employer, the risks of which the employed is 
never understood to assume. Undoubtedly a servant has a right to re- 
pose confidence in the prudence and caution of his employer, and to 
rely upon his not putting him in charge of implements which, from im- 
proper construction or other cause, are so dangerous that a prudent man 
would not make use of them. If the servant is injured in consequence of 
this confidence being abused, he ought to be remunerated. But wherethe 
difficulties in the case are fully known to him, and he undertakes the em- 
ployment, or continues in it without protest, and makes use of the im- 
plement without there being in the case anything in the nature of com- 
pulsion, it is a serious question whether his case is within the reason of 
recognized er a ge to the general rule. This, however, is a sugges- 
tion which will be passed over without discussion at this time. The 
car which was the cause of the injury in this case was not in itself dan- 
gerous, or unfit for use. In coupling it with other cars peculiar caution 
was requisite, making it more liable to cause injury than would be a car 
of more modern construction. Its uses, therefore, made the employ- 
ment more dangerous than it otherwise would be. In that particular 
the case may be compared to that of a farmer, who, with knowledge on 
the part of himself, and those in his employ, that a horse he has had in 
use is disposed to be fractious and unmanageable, continues neverthe- 
less, to use him in his business. It may be compared to that of the 
merchant who continues to make use of a fluid for light, when something 
else which is within his reach has been demonstrated by experience to 
be safer. So far as we can perceive, the case of the manufacturer 
would not be different in principle, who should continue the use ofa 
building which, in the event of a conflagration, would subject his em- 
ployees to greater risks than would one of different construction. Com- 
parisons innumerable might be made with this case in all the avocations 
of life. Now any rule on this subject must be a general rule, and not 
one to be applied to railroad companies alone. It will be perceived that 
the risk in the case was such as would affect only the person employed, 
and that whatever duty was imposed by the circumstances upon any 
one, could have had reference only to such persons. The case is conse- 
quently divested of any question except such as would concern the 
relation of master and servant, and the same rule would govern the case 
that would govern, were the question to arise between the farmer, the 
mechanic, and the manufacturer, and the persons in hisemploy. And 
treating it as a question of such broad application, we do not perceive 
any ground upon which the plaintiff’s case can be safely planted which 
comes short of this: that the employer is under obligation to his 
servants, under all circumstances, to make use of the safest known ap- 
pliances and instruments, and is responsible for any failure to discard 
what is not such, and to supply its place with something safer. Any 
doctrine so far reaching as this would manifestly be destructive of the 
general rule, and would almost make the employer the guarantor of his 
servant’s safety in hisemploy. But under any less serious responsibility 
it would be impossible to sustain a judgment against this defendant, 
upon the sole ground of a failure to discontinue the use of this car. In 
any light in which the question can be viewed, no breach of duty can be 


charged against the defendant, unless it be the duty to make the em- | 


loyment as safe for the persons employed as was possible. Certainly, 
in making use of this car, no confidence which was reposed in the pru- 
dence and caution of the employee has been betrayed. The difficulties, 
as has already been stated, were fully known and understood, and the 
intestate voluntarily continued to encounter the risks. On the other 
ground we find it equally difficult to discover what there was to go to 
the jury. It was not shown that any complaint was made to the com- 
pany, or its superintendent, that there was danger in the use of the car, 
or that any assurances were given that the use would be discontinued 
There is no ground on the evidence for a suggestion that the intestate 
continued in the business because of assurances from any person in 
authority that this car would be taken off. There is some testimony of 
complaint made to the mechanic in charge of the Michigan Central Car 
Shops at Jackson, where the defendant had its repairs made, and for a 
reply made by him, that the car ought not to be made use of for coup- 
ling with the coupler on the other car; but obviously there was nothing 
in this to charge the defendant with any assurances, or to affect the case 
in any manner. The judgment must be reversed with costs, and a new 
trial ordered. 





Legal News and Notes. 
—The new constitution of Colorado proposes to allow petit juries to be 
impanelled containing less than twelve members. 


—The bill to punish wife beaters by public whipping has received the 
signature of the governror of California and become a law. 


—In the course of a tolerably long practice at the bar, the late David 
Paul Brown, of Philadelphia, said that the most certain rule whereby 
to determine that a witness was giving false testimony, was, when he 
uniformly repeated the questions put to him on cross-examination—the 
object being to gain time for making his answer, and to concentrate 
his mind upon the nature of the answer to be made.—[ Daily Register. - 


—Tue United States Circuit Court for the Eastern District of Mis- 
souri began its March term on the 20th of March. During first week Judge 
Treat was too ill to take his seat on the bench, and Judge Dillon held 
court alone. This is the first time within the memory of the practitioner 


| in a shell a large and valuable pearl, which he pocketed. 
| 
| flesh and everything thereunto appertaining, belonged to him. 


—TueE law courts of France are just now disturbe d by a pretty little 
legal question which seems to be entirely new. An oyster dealer in 
Toulouse was opening some oysters for a customer, when he found with- 
The customer 
objected on the ground that, as he ordered the oysters, the juice, the 
As 


| might have been expected, a lawsuit is the result. 








| feebly answered : 





—Says the Washington Law Renorter: The following answer to a 
bill in equity was received at the clerk’s office in a pending case : 
Y Wasurnaton, D. C., Feb’y 21, 1876. 
An answer to the Supreme Court of the District of Columbia: 
—, have nothing to do with the case pending between 
and for which I charge the sum of two dol- 
lars (2.00) for absence from my work on the 21st day of Feburary, 1876. 
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—Ir may be doubted whether cheap law is an unmitigated blessing to 
a people. According to the Japan Vail of Nov. 11th, since the com- 
mencement of the‘past year some 35,000 cases, an average of 3,500 per 
month, have been heard before the Civil Courts of Yedo. So laborious, 
indeed, has been the duty of adjudicating in these, and so incompetent 
the staff of the establishment to deal with them singly, that cases of 
bankruptcy are considered in batches of twenty or thirty ata time, so 
as to prevent their undue accumulation. It is to be hoped that, like 
Sheridan’s serjeant, the counsel he in platoons,” as the simulta- 
neous addresses of some twenty gentlemen of the long robe—we pre- 
sume that Japanese practitioners are not without some distinctive 
toga—might be too much for any judge who was not hopelessly deaf.— 
[Irish Law Times. 

—A Pecutiar Case.—Some time at the November term, 1875, of the 
St. Clair County, Ills., County Court, one John White was tried in an 
action of bastardy. The jury found him the father of the child in ques- 
tion. The judges of the county court made an order that the defendant 
give a bond for $85 the first year and $40 a year thereafter for nine 
years, and upon failure so to do, be confined in the county jail. The 
defendant failed to comply with said order and was sent -to jail. The 
defendant then tried to be released under the insolvent debtor’s act, but 
failed. He then tried a writ of habeas corpus, and failed. After re- 
maining in jail about three months he petitioned Gov. Beveridge for a 
pardon, which was granted, and the sheriff released the defendant. 

The mother of the bastard child has now brought suit against Gov. 
Beveridge and the sheriff of St.°Clair county for the escape of Mr. White, 
claiming $1,000 damages, on the theory that it being a civil proceeding, 
the governor had no authority to pardon. 


—In one of our exchanges we find the following sketch of the new 
secretary of war: Hon. Alphonso Taft, LL. D., was born at Townshend, 
Vt., and is now sixty-six years old. Graduating at Yale College with 
distinction, he became first a teacher at Ellington, then a tutor at Yale, 
and finally was admitted to the bar at New Haven, and removed to Cin- 
cinnati. Judge Taft was one of the original members of the republican 
party, and assisted in giving the nomination of that — to Fremont for 
the Presidency. He was defeated for Congress by Hon. George H. 
Pendleton in 1856. Afterward he was appointed Judge of the Superior 
Court of Cincinnati, and was twice re-elected to the same office. During 
his late term in that office, Judge Taft came quite prominently before the 
country through his decision that the Board of Education of Cincinnati 
had power to exclude the Bible from the public schools of that city. 
For this action Judge Taft was violently assailed, but defended his decis- 
ion by veryable arguments. He was the candidate of the Cincinnati con- 
vention for the republican nomination for governor, but was defeated by 
Hayes. He engaged actively in canvassing Ohio for his successful op- 
ponent in the convention in the past autumn. Judge Taft has the 
reputation of being a very able, honest man, and will bring to the ad- 
ministration of the affairs of the war department the highest integrity. 


—TueE following account of how a cobbler made a will has been pub- 
lished daily, (or rather nightly), in De Bar’s Grand Opera House Bulle- 
tin for the lust six months, and therefore we think it must be true: 
Many years ago the husband of an old lady living in Buckinghamshire 
died without making his will, for the want of which necessary precau- 
tion his estate would have passed away from his widow, had she not re- 
sorted to-the following expedient to avert the loss of the property. She 
concealed the death of her husband, and prevailed on an old cobbler, 
her neighbor, who was, in person, somewhat like the deceased, to go to 
bed at her house and personate him, in which character it was agreed 
that he should dictate a will, leaving the widow the estate in question. 
An attorney was sent for to draw up the writings. The widow, who, on 
his arrival, appeared in great affliction at her good man’s danger, began 
to ask questions of her pretended husband, calculated to elicit the an- 
swers she expected and desired. The cobbler, groaning aloud, and look- 
ing much like a person going to give up the ghost as ‘soon as possible, 
“IT intend to leave you half of my estate, and I think 
the poor old shoemaker, who lives opposite, is deserving of the other 
half, for he has always been a good neighbor.” The widow was thunder- 
struck at receiving a reply so different from that which she expected, ° 
but dare not negative the cobbler’s will, for fear of losing the whole of 
the property, while the old rogue in bed—who was the ped old shoe- 
maker living opposite—laughed in his sleeve, and divided with her the 
fruits of a project which the widow had intended for her sole benefit. 











